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 P-R-O-C-E-E-D-I-N-G-S 1 

 (9:50 a.m.) 2 

  CHAIRPERSON REID:  Good morning.  This is the July 3 

31st Public Meeting of the Board of Zoning Adjustment.   4 

  Mr. Hart, I'd like to apologize for the delay this 5 

morning.  6 

  MR. HART:  Good morning, Madam Chair, Members of 7 

the Board.  This is the July 31st Public Meeting.  The first 8 

item on the agenda is Application No. 16730 of the Bundy 9 

Development Corporation pursuant to 11 DCMR Subsection 3103.2 10 

for variances from the floor area -- 11 

  CHAIRPERSON REID:  Mr. Hart, excuse me.  Before 12 

reading the first case for our consideration I think we have 13 

some housekeeping type matters that we need to address in 14 

regard to the sequencing of the agenda. 15 

  MR. HART:  Yes. 16 

  CHAIRPERSON REID:  You had made some suggestion 17 

regarding the re-sequencing of the minutes and -- 18 

  MR. HART:  Madam Chair, I'll have to lean on you 19 

for some help here.  I didn't follow the sequence.  I'm sorry. 20 

  CHAIRPERSON REID:  Right.  This was, if you recall, 21 

you had suggested that rather than going over the minutes 22 

first, as we usually do -- 23 

  MR. HART:  Of course, yes.  24 

  CHAIRPERSON REID:  -- that we have the minutes read 25 
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and voted upon after, a little later into the agenda so that 1 

other Board members would have an opportunity to be here to 2 

participate, and I think that we had said that we would move it 3 

to just before the recess this morning.  Is that correct? 4 

  MR. HART:  That is correct.  I thought you were 5 

also referring to a rearrangement of the order in which the 6 

cases would have been presented.  7 

  CHAIRPERSON REID:  Right, but I think it's re-8 

sequencing of the agenda itself, and the first thing we have is 9 

the minutes.  So rather than going over the minutes as we 10 

ordinarily would, we're going to table the minutes for later 11 

into the morning prior to recess.  12 

  And the other thing is, this note for clarification 13 

that we're going to recess this morning.  We're going to -- the 14 

agenda states that the Application 16566 of Georgetown 15 

University is the last item on the agenda.  We're going to 16 

place that on the agenda prior to 16521 of Charles A. Sisson, 17 

and right after we take out the Georgetown case we're going to 18 

break for recess, and after recess we're going to do 16521 of 19 

Charles Sisson and then 16701 of Foggy Bottom  and West End 20 

Advisory Neighborhood Commission 2A.    So just for 21 

everyone's edification that will now be the sequence.     22 

  Mr. Hart, is that correct, as you can recall? 23 

  MR. HART:  Yes.  That's correct as far as I do 24 

remember, Madam Chair.  Thank you. 25 
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  CHAIRPERSON REID:  Okay.   1 

  VICE-CHAIRPERSON RENSHAW:  Madam Chair, can you 2 

give any indication of time when the 16521 and 16701 will be 3 

brought before the Board? 4 

  CHAIRPERSON REID:  That's hard.  That's a hard 5 

call, Ms. Renshaw.  I would think it's anyone's.  We have 6 

several cases before and I don't know.  I would think probably 7 

around 11:00, 11:30, an hour, hour and a half is when we would 8 

take the recess.  So that can give some perspective to any 9 

persons who may be here to attend the meeting.  Now, that's 10 

just by looking through my crystal ball and coming up with a 11 

time frame.  I really don't know.   12 

  Okay.  All right now, Mr. Hart.  13 

  MR. HART:  Thank you, Madam Chair.   14 

  The first case on the agenda is Application No. 15 

16730 of Bundy Development Corporation, pursuant to 11 DCMR 16 

3103.2 for variances from the floor area ration requirements 17 

under Section 402, and the height limitations under Section 18 

400, to allow the construction of an apartment house in the R-19 

5-C District, at premises 1320 13th Street, N.W.  That's in 20 

Square 243, Lot 26.   21 

  The hearing date, the original hearing date on this 22 

case was June 19th, 2001.  The decision dates were July 10th 23 

and 31st, 2001.   24 

  At the June 19th public hearing, the Board 25 
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requested that staff refer the project back to the ANC 2F for 1 

comments.  The revised plans were referred on June 25th, 2001. 2 

 The ANC did not respond.  The applicant's letter of June 28th, 3 

2001, which is Exhibit No. 61 in your file, indicated that a 4 

meeting was held with the Development Committee of the ANC on 5 

June 27th, 2001.  However, the full ANC was not scheduled to 6 

meet until July 11, 2001, the day after the BZA hearing.  7 

  The Board postponed a decision on the case until 8 

July 31, 2001 to allow the ANC's comments to be filed with the 9 

Board.  Mr. Lindsley Williams, representing K.J.G.C. 10 

Associates, L.L.C., requested to file an additional statement. 11 

 The Board approved the request.   12 

  The Board requested that the record of the case be 13 

sent to the Zoning Commission member who will be sitting on the 14 

Board on July 31st. 15 

  Board members participating on July 10th, 2001, was 16 

Ms. Sheila Cross Reid, Ms. Renshaw and  17 

Mr. Griffis.   18 

  Participating Board members today would be Ms. 19 

Sheila Cross Reid, Ms. Renshaw, Mr. Griffis and  20 

Mr. Hood. 21 

  The case is now before the Board for a decision. 22 

  COMMISSIONER HOOD:  Madam Chair -- 23 

  CHAIRPERSON REID:  Let me preface.  As you 24 

remember, as Board Members we had taken this case up previously 25 
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and there were three members present, and specifically if there 1 

is a fairly large case we like to have as many Board members 2 

present as possible, and as such Board Member Hood, who serves 3 

on the Zoning Commission as Vice-Chair, had initially felt that 4 

he could not participate because he was on the Zoning 5 

Commission, and we later determine that the reason why we have 6 

a Zoning Commissioner present at our Board hearings and 7 

meetings is so that they can lend us the benefit of their 8 

experience and their knowledge as to the promulgation of text 9 

amendments and -- amendments as pertaining to zoning in the 10 

District of Columbia, and as such Mr. Hood is now 11 

participating.    COMMISSIONER HOOD:  Again, Madam Chair, 12 

I would just add that I would like to be reconsidered to be 13 

able to hear this case.  Upon further review I've realized that 14 

the Court has stated that while a Zoning Commission member to 15 

the BZA is thus authorized to express the Commission's general 16 

policy.  The Zoning Commission member can cast a vote in the 17 

BZA proceedings based exclusively on the BZA record of 18 

proceedings.  And if no one has any problems with me, I plan to 19 

participate in this case.  I have reviewed the record. 20 

  CHAIRPERSON REID:  Okay, Mr. Hood.  I think that 21 

this is very similar to another case we had where there was a 22 

question about a Board member -- a Zoning Commission member and 23 

there was a statement read into the record as well, and the 24 

fact that the -- again, the purpose of the participation of a 25 
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Zoning Commission member is to bring to us the benefit of the 1 

knowledge and the experience as it relates to the Zoning 2 

Regulations.  So with that, I don't have any problem with it.   3 

  Any further discussion from members? 4 

  VICE-CHAIRPERSON RENSHAW:  Madam Chair, I was the 5 

subject of the recuse twice over on the BZA, and I acknowledge 6 

that, but I want to say in regard to Anthony Hood's serving on 7 

this particular case he is without a doubt an individual who is 8 

perceptive and he comes to the Board understanding from his 9 

experience on the Zoning Commission and on the Board of Zoning 10 

Adjustment exactly what is expected of him as a Commissioner 11 

and as a Board member.  I have absolutely no qualms in having 12 

Mr. Hood added to this panel.   13 

  CHAIRPERSON REID:  Mr. Griffis, any comments? 14 

  MEMBER GRIFFIS:  I'm very comfortable with  15 

Mr. Hood.  16 

  CHAIRPERSON REID:  All right.  Then this case is 17 

now open for discussion.  Board Members, as you recall, this 18 

case took a lot of twists and turns, and as we approach it I 19 

think that we should try to look at the whole picture, the 20 

circumstances that surrounded this case, and as such discuss it 21 

as to what we feel are the sealant points and if in fact we 22 

feel that the applicant has now -- this being the third time of 23 

taking the matter up -- we feel in fact that it warrants 24 

approval discussions. 25 
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  I'm sorry, Mrs. Bundy, there is no participation 1 

from the audience in regard to our meetings.   2 

  MRS. BUNDY:  I just wanted to make sure you all got 3 

the last letter from the ANC. 4 

  CHAIRPERSON REID:  We did.  And as a matter of 5 

fact, Mrs. Bundy, if you have any other questions you can ask 6 

staff.  You're welcome to ask staff and they will respond to 7 

you, but we do have all the materials, I think, in our files at 8 

this time.   9 

  MEMBER GRIFFIS:  Madam Chair I think briefly stated 10 

the history of this case and the process that Bundy Development 11 

has gone through has shown good faith effort.  I will recall to 12 

the Board that in fact the certification that she received on 13 

the zoning of this site was in fact technically correct.  I 14 

think there was excellent due diligence on her part and 15 

openness, an also in light of the fact that the ANC in a 16 

current letter, July 13, has come in in favor of supporting 17 

this application.   18 

  I would strongly recommend, and in fact my position 19 

would be to support this in terms of the strong case that it's 20 

made and the uniqueness. 21 

  CHAIRPERSON REID:  Is there a motion?  You know you 22 

can split the motion if you want.  23 

  MEMBER GRIFFIS:  That's an excellent idea to bring 24 

this on.  I would move granting Application No. 16730 of the 25 
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Bundy Development Corporation for the variances of four area 1 

ratio requirements and the height limitations under Section 400 2 

to allow the construction of an apartment house in the R-5-C 3 

District. 4 

  CHAIRPERSON REID:  Certainly. 5 

  MEMBER GRIFFIS:  Other brief discussion -- and 6 

frankly, I might amend my own motion to include or to have some 7 

discussion on how we set the height of that, but I'd like to 8 

hear from the other Board members and we can take that up 9 

briefly.   10 

  VICE-CHAIRPERSON RENSHAW:  I was going to ask Board 11 

Member Griffis what he was going to recommend as the height 12 

limitation because that is the sticking point with me.  And I 13 

also want to mention that the ANC 2F letter that Mr. Griffis 14 

referenced have the sentence in it that the ANC took the action 15 

of supporting the revised application as a compromise although 16 

it, that means ANC, continues to support the R-5-C zoning.   17 

  CHAIRPERSON REID:  I concur with  18 

Mr. Griffis.  I think that given the fact that  19 

Mrs. Bundy, the applicant, had a series of errors that she 20 

contended with as a business person working with the city, 21 

wherein she was given this information on several occasions and 22 

acted accordingly and incurred  a considerable amount in pre-23 

development costs in order to move her development along, her 24 

case along, as well as the fact that there was a series of 25 
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presentations made in the community to several civic 1 

associations and the ANC, at which time there was never any 2 

indication from anyone that there had been a rezoning, which I 3 

don't understand.   4 

  Nonetheless, I think that the intent of the 5 

applicant was to comply with the District's regulations as they 6 

were presented to her and then having checked them and 7 

rechecked them several times, and it caused a unique and 8 

unusual situation that occurred, which is not typical.  And 9 

also it flies in the face of the position of our Mayor who has 10 

toured the country advocating and encouraging business to come 11 

to Washington, D.C., saying that we're open for business.   12 

  And I think that the letter that was written by Mr. 13 

Lindsley Williams, in which he points out that the whole idea 14 

of the fact the government officials and offices gave 15 

misleading information and that it's only right that citizens 16 

and business people be able to rely on information that they're 17 

given, and at one point of his letter he said by approving this 18 

application the Board, while not directly a part of the origin 19 

of the problem, can become an important element in its 20 

solution.   21 

  I differ with Mr. Lindsley on part of this 22 

statement in that we were a part of the problem in that this 23 

office, our staff, certified the zoning, and this is one thing 24 

I stressed.  I said well you should have had your zoning 25 
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certified, only to be much less written, showing that it had 1 

been certified by this office.  And I think any business acting 2 

in a professional manner, if in fact there is an error, there's 3 

a problem by staff or what have you -- it's a human error.  I 4 

did question staff.  I asked how did this happen and I was told 5 

simply that it was -- we have a voluminous amount of material 6 

and it was a human error.  It was just overlooked and I think 7 

the responsibility has to be taken by some entity.   8 

  The buck has been passed all around and I think 9 

that the buck should stop here and we should take 10 

responsibility for it and acknowledge the fact there was an 11 

error made and to do what is right as it pertains to any person 12 

desiring to do business with the District of Columbia.  13 

  COMMISSIONER HOOD:  Madam Chair, can I add to your 14 

comments? 15 

  CHAIRPERSON REID:  Please. 16 

  COMMISSIONER HOOD:  Unfortunately the Bundy 17 

Development Corporation was put in a bad position.  When the 18 

Zoning Commission sets down a rule making the lesser 19 

restriction or whatever is being set down then applies.  20 

Obviously that as not conveyed.  It was not dealt with 21 

accordingly.  Again, I would concur with your comments.   22 

  I believe the Bundy Corporation had done due 23 

diligence to try to make every effort to proceed with the 24 

development.  The city was obviously at fault, as well as our 25 
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own office, and I think that we need to proceed.   1 

  The question of whether or not I support  2 

R-5-C, yes I do.  I made the motion for it to go to  3 

R-5-C, so that's not even the case.  The case is that I think 4 

the Bundy Corporation is in front of us correctly.  While our 5 

regulations say R-5-C and that was a big issue, but the set -- 6 

the problem is the set down hearing -- it was set down, the set 7 

down rules didn't apply and that was not cared for throughout, 8 

I guess, the whole process.  So I don't think the applicant 9 

should be punished or should be taken back and not dealt with 10 

accordingly, because I believe that to do good business in this 11 

city we don't want to run everybody else to Virginia and 12 

Maryland an the like.  So I would be voting in favor of this 13 

application.  14 

  VICE-CHAIRPERSON RENSHAW:  But I also, Madam Chair, 15 

want to point out that the Zoning Las, as they are on the 16 

books, are what we vote against.  In other words, we apply the 17 

request against the zoning regulation.  It is our 5-C.  18 

Unfortunately Ms. Bundy got caught in the maze of a bad -- some 19 

very bad information given to her.  However, the zoning stands, 20 

and I am uncomfortable trying to surmount the zoning regulation 21 

as it stands now, and which is overriding a human error or is 22 

it the zoning, and I would have to base my decision on the 23 

zoning that is in place. 24 

  And also I want to point out that where you quote 25 
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Mr. Lindsley Williams, Mr. Williams is writing on behalf of a 1 

client not before the Board, which is  2 

K.J.G.C. Associates, and he offered this information as 3 

constructive advice, but that's all it is and we should not 4 

take it as, shall we say, a part of the record itself.  It is 5 

just advice to us and it's well received, but again I go back 6 

to what is the zoning.  Unfortunately Ms. Bundy was caught in 7 

it but we have to uphold the zoning which is in place, and 8 

therefore I cannot -- I cannot go beyond what that zoning says.  9 

  COMMISSIONER HOOD:  Can I just respond to  10 

Commissioner Renshaw?  Also I want to also add, 11 

Commissioner Renshaw, and I know I'm talking to the choir, but 12 

also the BZA's function is to also make exceptions to what the 13 

Zoning Commission has in their policies and regulations.  14 

  VICE-CHAIRPERSON RENSHAW:  I quite understand that. 15 

  COMMISSIONER HOOD:  And to further that, I believe 16 

this may be an issue where the BZA would have to make an 17 

exception of a variance case in this matter.  To just strictly 18 

say R-5-C and that's it, I believe the BZA's function is to be 19 

flexible.   20 

  CHAIRPERSON REID:  I think also, as I said we're on 21 

the same thinking what is before us is not a zoning case.  It 22 

is a variance, and a variance comes before us when there is 23 

demonstrated some practical difficult or undue hardship, where 24 

there's a unique -- something unique or unusual with regard to 25 
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the property or situation, and when there is no adverse impact. 1 

  2 

  To my knowledge I don't think there was anyone or 3 

any entity that demonstrated there was any adverse impact as 4 

pertains to light, parking, traffic or the like, and given 5 

those -- applying that three prong test is what we're supposed 6 

to do to determine whether or not this fits into somewhat -- a 7 

case that would be worthy of being granted a variance from the 8 

existing regulations that we are charged to doing.    And 9 

as pertains to Mr. Williams,  10 

Mr. Williams I should point out is a very highly respected 11 

zoning expert, having serviced on the Zoning Commission, and I 12 

recall that when the Zoning, or I mean the Control Board 13 

mandated that all the various entities in the government, D.C. 14 

Government tighten up their act and we were to try to do -- try 15 

to work together to make our whole various departments more 16 

efficient and more business and consumer friendly, I remember 17 

him having worked on that as well.  So I don't take lightly 18 

someone who has that kind of background when they point things 19 

out to us that may be over and above what we ourselves may be 20 

knowledgeable of because I don't pretend to know all there is 21 

about zoning, and there are persons who I defer to given their 22 

track record and their length of expertise and experience in 23 

this regard.  24 

  So -- and that's my personal opinion.   25 
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  MEMBER GRIFFIS:  Madam Chair, I think this is 1 

clearly an exceptional situation and frankly speaking, to the 2 

detriment of the zoning and the intent of the zoning, my 3 

understanding of the set down ruling is to step the buildings 4 

down towards Dupont Circle and I believe that this in fact 5 

stays within that intent; and I think secondly, in terms of any 6 

detriment it has gone through HPRB (Historic Preservation 7 

Review Board) or actually in the process, my understanding, and 8 

they will have oversight and have given preliminary approval.  9 

So I have no question there is no detriment and it actually is 10 

within the intent. 11 

  CHAIRPERSON REID:  Mr. Griffis, what height are you 12 

recommending then? 13 

  MR. GRIFFIS:  I would recommend -- what is in the 14 

case and what was before us was 68 feet.  I think that is a 15 

very rigid height and I'm not sure how or would they hit that 16 

specifically, and I would give them some flexibility in terms 17 

of if you look at the architectural embellishments and details 18 

on the front that is going to fit into the area.  Also in terms 19 

of giving the flexibility to the other oversight boards I would 20 

suggest that we look at 68 feet plus or minus 5 feet.   21 

  CHAIRPERSON REID:  All right.  Looking at the 22 

Historic Preservation Review Board approved 75 feet --  23 

  MEMBER GRIFFIS:  Right. 24 

  CHAIRPERSON REID:  -- as well as the fact that the 25 
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aesthetics as far as -- and Mr. Griffis, I'm sure that you're 1 

more knowledgeable about this than I am because it was pointed 2 

out also in Mr. Lindsley's  3 

-- Lindsley Williams' letter that the architectural aspect of 4 

the fact that -- and he said we know particularly the disparity 5 

in the drawings as to the (inaudible) and cornice lines of the 6 

property to either side between the scale drawings presumably 7 

are accurate and the rendering which we realize is often less 8 

precise, but the rendering shows the amount that the project 9 

aligning with the property on either side whereas sheet A-6 10 

within the exhibit does not show the same thing.  And it says 11 

the historically residential development in the entire area was 12 

characterized by residences with high ceilings, an attribute 13 

that is among those most sought in today's housing market by 14 

demanding customers to the extent that it reduces the ceiling 15 

height for apartments, their marketability may also be reduced 16 

somewhat.   17 

  Now, it talks about the fact that from an 18 

architectural point of view that it appears that the higher 19 

ceilings was more desirous and just that the project -- wait, 20 

let me see.  It says that therefore, but mostly for the first 21 

reason we suggest in addition to bring the FAR variance 22 

(inaudible) approval in terms of approving the project for five 23 

stories completely (inaudible) with exact project height being 24 

secondary and arrange for 68 feet or more but not exceeding 75 25 
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feet plus an abbreviated elevator, assessed stairway and 1 

mechanical equipment penthouse not exceeding 8 feet, 6 inches. 2 

  3 

  So basically the suggestion is 68 feet, because 4 

remember she had reduced it pro actively to 68 feet, and if 5 

you're saying 68 give or take 5, do you think that suggestion 6 

of 68 not exceeding 75 between the HPRB and what she's actively 7 

suggesting herself --   MEMBER GRIFFIS:  I would 8 

absolutely be acceptable to that.  I'll leave it at that.  9 

  CHAIRPERSON REID:  Well, so okay.  Are you saying 10 

that you -- okay.  You said 68 feet but not exceeding 75?   11 

  MEMBER GRIFFIS:  That would be fine. 12 

  CHAIRPERSON REID:  Would be the motion.   13 

  Mr. Hood, does that -- 14 

  COMMISSIONER HOOD:  That's fine.   15 

  CHAIRPERSON REID: All right.  All in favor? 16 

  Against? 17 

  MR. HART:  Staff would record the vote as 3 to 1 to 18 

1 to approve.  The motion be by Mr. Griffis, seconded by Mr. 19 

Hood.  Ms. Renshaw opposing and  20 

Mr. Levy not present, not voting.    21 

  CHAIRPERSON REID:  Okay.  Mr. Hart. 22 

  MR. HART:  The second case of the morning is 23 

Application No. 16722 of First F.S.K. Limited Partnership, 24 

pursuant to 11 DCMR 3104.1 for special exception to continue 25 
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the use of an existing parking lot under Section 213 in an R-1-1 

B District at premises 4817 U Street, N.W. at Square 1389, Lot 2 

816. 3 

  The Board heard the facts of the case at its June 4 

26, 2001 public meeting, determined that a decision would be 5 

made at its July 31st, 2001 public meeting.  The Board received 6 

records from the ANC 3D and The Palisades Citizens Association 7 

stating that the applicant's tenant, CVS Pharmacy, has not 8 

properly maintained the premises.   9 

  The Board voted to approve the application with 10 

conditions.  However, the vote was vacated because prior to 11 

establishing the conditions of the order the Board needed 12 

additional information.  The address the deficiencies that 13 

currently and previously exist at the site, the Board requested 14 

that corrective action be taken and a response to the following 15 

be made: 16 

  The following is listed, Madam Chair, in your 17 

agenda on pages 2, 3 and 4.   18 

  The requested submissions have been made and the 19 

case is now before the Board for decision.  20 

  Participating Board members are Ms. Sheila Cross 21 

Reid, Ms. Anne Renshaw, Mr. Geoffrey Griffis and Mr. Parsons.   22 

  Thank you. 23 

  CHAIRPERSON REID:  Okay.  Board members, I'd move 24 

approval of this application.  As Mr. Hart stipulated we had 25 
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voted but it was vacated because there were several items that 1 

we had asked be included in the record before taking the vote, 2 

and I think that the items that were requested have now been 3 

submitted.  There were a couple of tweakings that needed to be 4 

done and I'll ask Mrs. Sansone to point those out.   5 

  Nonetheless, the things that we had asked for was a 6 

letter from the CVS Corporate Headquarters and we did receive a 7 

letter from Mr. Cromby (phonetic), which basically asserted his 8 

very heartfelt apology for the fact that they're having a  9 

problem with the maintenance of the parking lot and that he 10 

would give us his commitment to making sure that it would be 11 

maintained in a satisfactory manner hereafter, and we had 12 

particularly asked for a letter from someone who was superior 13 

to the store manager because the store managers appear to come 14 

and go and wanted to have some continuity in case there was a 15 

change in the management on that level.  So we do have that.  16 

  Then we have a designated community liaison that 17 

they had designated, Steve Meyers, the operation district 18 

manager for the region as such.  The maintenance and 19 

landscaping contract, there was a landscaping contract that was 20 

attached from McFall & Berry in which the agreement stipulates 21 

that services will be performed every 10 days.   22 

  And then there was the issue of the signage.  We 23 

asked that there be a sign that would be erected there on the 24 

premises that would stipulate as to who had responsibility for 25 
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the maintenance, and also a number that people could call if 1 

there was a problem. 2 

  Number 5 was the names and addresses and telephone 3 

numbers of the CVS representatives, and I think that's one 4 

issue that we had and that was in regard to yes, it did submit 5 

that to the file, but I don't think we had the addresses.  And 6 

Ms. Renshaw, I think that you had stipulated that it be amended 7 

to include the addresses that we would have to have prior to 8 

the -- even if we vote today prior to the order be issued, that 9 

that would have to come into the file. 10 

  VICE-CHAIRPERSON RENSHAW:  That's correct, and 11 

that's under Attachments 3.  12 

  CHAIRPERSON REID:  Okay.  And also the number 5 -- 13 

no, I'm sorry, number 6.  The escrow agreement with the ANC.  14 

There was supposed to have been an escrow account set up that 15 

would -- for the purpose of furnishing the ANC with funds in 16 

the event there is a problem with maintenance or abandoned cars 17 

or what have you.  The funds would be utilized for that 18 

purpose.  That was to further demonstrate to the community that 19 

CVS was serious about being a good neighbor and that was an 20 

insurance that if in fact there was any kind of breakdown that 21 

the neighborhood would be protected accordingly.   22 

  Ms. Sansone, with regard to the signatures as they 23 

pertain to some of the maintenance agreements, could you speak 24 

to that? 25 
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  MS. SANSONE:  Madam Chair, in reviewing Attachment 1 

2 to the applicant's submission we notice that there was an 2 

addendum to the McFall & Berry landscape contract regarding the 3 

towing of the abandoned vehicles, and this addendum, at least 4 

insofar as what we've received to date, has only been signed by 5 

the CVS Corporation and it would need the signature from McFall 6 

& Berry on it.  So that was one of the problems we noted with 7 

that.  8 

  CHAIRPERSON REID:  So again, prior to the 9 

signatures -- prior to the order being issued we would have to 10 

have the signature affixed thereto on that agreement.  And 11 

which one was that?  That was the -- 12 

  MS. SANSONE:  Madam Chair, it's the addendum.  It's 13 

entitled Addendum to Agreement between McFall & Berry Landscape 14 

Management, Inc. and CVS.   15 

  CHAIRPERSON REID:  For the landscaping? 16 

  MS. SANSONE:  It's an addendum to the landscape 17 

agreement and it's concerning the towing of abandoned vehicles.  18 

  CHAIRPERSON REID:  Okay.  I'm sorry.  Just one 19 

issue that Ms. Renshaw -- why don't you just speak to the 20 

record.  21 

  VICE-CHAIRPERSON RENSHAW:  The Chair and I were 22 

discussing the escrow agreement with the ANC which has been 23 

stated by Carolyn Brown of Holland & Knight (phonetic) on 24 

behalf of her client is legally and practically infeasible, but 25 
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CVS contacted the Palisades Citizens Association to determine 1 

its willingness to enter into an escrow agreement or accept a 2 

letter of credit from CVS for maintenance costs, and the 3 

Palisades Citizens Association is amendable to a letter of 4 

credit or other solution as long as CVS continues to bear 5 

responsibility for maintaining the lot.   6 

  The Palisades Citizens Association noted that a 7 

letter of credit or similar financial arrangement still places 8 

the burden on the community to act.  If however the BZA 9 

determines that it will only renew the parking lot use on the 10 

condition that a letter of credit is issued to the Palisades 11 

Citizens Association, BZA is willing to accept that condition 12 

in order to keep the lot open for community use.  Under such 13 

circumstances CVS would also agree to issue a letter of credit 14 

to PCA.  15 

  So that is what we should discuss.  16 

  MEMBER GRIFFIS:  Just for a quick clarification, 17 

Madam Chair.  You have a motion that hasn't been seconded.  Do 18 

you want a second?  I'll second it for discussion.   19 

  On item number 6, frankly looking at this and 20 

looking at the agreement, I think we have set up an excellent 21 

system for checking on maintenance.  I think we have the 22 

contacts set in place.  I think going to the intricate levels 23 

in number 6 in terms of letter of credit, frankly I think it 24 

goes far beyond what we need to, and more importantly I think 25 
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it sets up a system that puts a burden on the community as 1 

they're somewhat stating, and I think it may in fact just get 2 

confusing in terms of what we're actually trying to do, and 3 

that's keeping a parking lot in operating and good maintenance 4 

order.   5 

  I think items 1 through 5 clearly hit that home and 6 

I would urge us to move on this. 7 

  VICE-CHAIRPERSON RENSHAW:  Well, I don't want to 8 

put any more of a burden on the community to act because it's 9 

not up to the community to police, and yet the community is 10 

time and time again in the role of a police person or a police 11 

agency trying to maintain the quality of life for that 12 

particular neighborhood.   13 

  So I would be in agreement not to put the burden on 14 

it, but I know that CVS has been, what shall we say, has been 15 

shown what it has to do to remain in good relations with the 16 

community, and it knows after this hearing the community will 17 

be at its doorstep immediately if anything is wrong.   18 

  And also I do want to compliment the applicant for 19 

supplying all of this data, because it will be very useful to 20 

have all of this information, including the addresses of the 21 

officials that we've asked for, in the file in case there is 22 

another problem with CVS in another area of the city.  We hope 23 

that that's not the case, but this is a very complete file 24 

which the Palisades community has put into the record on behalf 25 
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of the city.  1 

  CHAIRPERSON REID:  I think that there is an escrow 2 

account that's set up with the ANC, and as such I think that 3 

should suffice because basically they both pertain to the same 4 

thing.  The Citizens Association wants the same thing as the 5 

ANC wants and if it's already set up with the ANC then I think 6 

that's adequate.  That's always a problem.  We want the problem 7 

to be solved.  We don't want to overkill.  8 

  VICE-CHAIRPERSON RENSHAW:  There's no escrow with 9 

the ANC.  10 

  CHAIRPERSON REID:  Well, wait a minute.  My 11 

understanding is that -- 12 

  VICE-CHAIRPERSON RENSHAW:  It's infeasible to 13 

establish an escrow account or similar financial arrangement. 14 

  MEMBER GRIFFIS:  Legally impractical, infeasible in 15 

terms of my understanding. 16 

  VICE-CHAIRPERSON RENSHAW:  It has to go to a non-17 

profit organization in the community but not to the ANC.  18 

  CHAIRPERSON REID:  Well, wait a minute.  It says 19 

the ANC law only allows an ANC to receive money through 20 

appropriation from the council or through donations to be used 21 

for public purposes.  So they can't do that.  I'm sorry, I 22 

misread it.  So that is something that goes beyond the pale.   23 

  Nonetheless, I think that what we see here is the 24 

willingness of the CVS to do all it can.  I think that the 25 
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agreements that they have set up to have this work done, to 1 

have the lawn, the maintenance, the abandoned cars removed, it 2 

is adequate.  It's as far as we can go. 3 

  VICE-CHAIRPERSON RENSHAW:  And also it's they're 4 

going to be reporting on a monthly basis and the term limit is 5 

only for a year.  So -- 6 

  CHAIRPERSON REID:  Yes, that's another thing. 7 

  VICE-CHAIRPERSON RENSHAW:  That seems to be a very 8 

tight arrangement for the present. 9 

  CHAIRPERSON REID:  The year -- the imposition of 10 

the year term was an imperative mechanism to ensure that we 11 

mean business, that they have to demonstrate to the community 12 

that they mean business, that they are a good neighbor, and 13 

then given what happens when they come back then it can be -- 14 

they can collect a longer term if in fact everyone says that 15 

they are now -- everyone's on the right page as far as making 16 

sure there is no adverse impact on that community. 17 

  So with that, all in favor? 18 

  MEMBER GRIFFIS:  Madam Chair, if I might make just 19 

one point, and I think as we've reiterated, that communication 20 

and contact is going to be most important in this, and then I 21 

would request that some sort of record be made of how many 22 

signs and size and placement would be put in with the 23 

signatures that we've also asked for.   24 

  CHAIRPERSON REID:  Ms. Sansone, is that okay after 25 
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we've already voted, or should that have been done -- 1 

  MEMBER GRIFFIS:  I can make just a friendly request 2 

to the applicant, if that's all right. 3 

  CHAIRPERSON REID:  Okay.  We're not going to 4 

require it, but we're going to basically say it would be nice 5 

if we could get that, and prior to the order being issued there 6 

would have to be put into the record the contracts with the 7 

signatures affixed thereto, as well as the -- what is the 8 

other? 9 

  VICE-CHAIRPERSON RENSHAW:  The addresses. 10 

  CHAIRPERSON REID:  The addresses of the person for 11 

contact; name, address and telephone numbers.   12 

  MR. HART:  Staff will call the vote as 3 to 0 to 2. 13 

 Mrs. Reid making the motion, seconded by  14 

Mr. Griffis.  Mr. Levy not present, not voting, and the Zoning 15 

Commissioner member not present, not voting. 16 

  Madam Chair, correction here.  I did indicated the 17 

Zoning Commission member not present, not voting.  We have here 18 

a proxy from Mr. Parsons.  19 

  CHAIRPERSON REID:  Okay, and the proxy -- 20 

  MR. HART:  It is for approval.  The vote would then 21 

be 4 to 0 to 1.  Thank you. 22 

  CHAIRPERSON REID:  Thank you.   23 

  VICE-CHAIRPERSON RENSHAW:  Just to ask,  24 

Mr. Parsons, in Case No. 16722 said that he agrees that a 25 
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letter of credit to the Palisades Citizens Association for the 1 

maintenance of the lot is a good solution based on this letter 2 

-- and I take it that he's referring to the letter of credit -- 3 

I offer my proxy to approve.   4 

  CHAIRPERSON REID:  Well, the fact of the matter is 5 

we can't do that.  So I think what we can do -- 6 

  VICE-CHAIRMAN RENSHAW:  Put it in as approval. 7 

  CHAIRPERSON REID:  What we can do is put it in as 8 

approval, and then Mr. Hart, could you call him so that he will 9 

understand what transpired here today, and if in fact there is 10 

-- if he wishes to change his vote then he can do so.  Other 11 

than that which is stand, and my feeling is that the intent of 12 

the nature of the letter that he wrote it appears that he 13 

intended for his vote to count.  Just to make sure that there 14 

is no misunderstanding you can talk to him just to make sure 15 

that it's reflected corrected. 16 

  MR. HART:  Yes, Madam Chair. 17 

  CHAIRPERSON REID:  Thank you, Ms. Renshaw. 18 

  MR. HART:  The next case? 19 

  CHAIRPERSON REID:  Okay. 20 

  MR. HART:  Application 16689 of Juanita M. Berry, 21 

pursuant to 11 DCMR 3103.2, for a use variance under Subsection 22 

330.5 to establish the use of a beauty salon and re-establish 23 

the use of a discontinued retail grocery convenience store in 24 

an R-4 District at premises 963 4th Street, S.E., on the first 25 
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floor, Square 1046, Lot 19. 1 

  The hearing date was April 24th and there was a 2 

bench decision April 24th.  3 

  On a motion made by Ms. Hinton, seconded by Mr. 4 

Parsons, the Board voted 3 to 2 to approve the application with 5 

the following conditions: 6 

  Approval for 5 years. 7 

  Hours and days of operation not to exceed 8:00 to 8 

6:00 p.m., Monday through Saturday. 9 

  There shall be no alcoholic beverages or perishable 10 

goods sold in the grocery store. 11 

  The retail grocery store shall not occupy more than 12 

25 percent of the premises. 13 

  The Board authorized the issuance of a Summary 14 

Order, which was issued on May 15th, 2001. 15 

  In a letter dated May 24, 2001, the applicant 16 

applied to the Board requesting a modification of Condition No. 17 

2 of the Order.  At its July 3, 2001 Public Meeting, the Board 18 

voted on the request with a tied vote on the request.  By 19 

consensus the Board requested Board member Mr. Griffis to read 20 

the record and be prepared to vote on the modification request 21 

at the Board's July 31, 2001 Public Meeting.  22 

  CHAIRPERSON REID:  Okay.  Thank you very much.   23 

  Mr. Griffis, would you like to make the assertion 24 

that you read the record? 25 
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  MEMBER GRIFFIS:  Yes.  Madam Chair, I am prepared 1 

and have read the case record.   2 

  CHAIRPERSON REID:  Okay.  There was an error on the 3 

agenda.  I was not -- I did not participate in this particular 4 

case.  So basically this is a discussion between Mr. Griffis 5 

and Ms. Renshaw, and  6 

Mr. Parsons has submitted a proxy.   7 

  VICE-CHAIRPERSON RENSHAW:  All right.  8 

  CHAIRPERSON REID:  Mr. Griffis? 9 

  MR. GRIFFIS:  Yes.  Just to begin the discussion, 10 

for clarification before us is the modification of the hours.  11 

What was approved was from 8:00 a.m. to 6:00 p.m., Monday 12 

through Saturday, and what is being requested is 7:00 a.m. to 13 

8:00 p.m., Monday through Sunday.   14 

  Actually there were several things that struck me. 15 

 First of all, the times for the operation.  Initially the 16 

Office of Planning Report, I believe if I recall correctly, was 17 

talking about fairly extended hours, if not form 6:00 a.m. to 18 

12:00 a.m., which seemed to be quite a long way.  There was in 19 

the testimony that I read the applicant it appeared to be kind 20 

of off the cut saying that she would be in operation from 8:00 21 

to 6:00 and that seemed to have stuck.  In that I think there 22 

was an overall strong case.  It was obviously approved.  I am 23 

in the feeling that there should be some flexibility based on 24 

the request by the business owner and how she wants to run her 25 
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operations. 1 

  Additionally, I found in the discussions with the 2 

Office of Planning staff and with the applicant, talking about 3 

the neighborhood and talking about some of the concerns in 4 

terms of the activity on the sidewalk, I believe this gives 5 

further justification for extended hours of a legitimate 6 

operation that will actually bring neighbors and people onto 7 

the sidewalk walking in, whether they're having their hair done 8 

or they're picking up small items and moving on.  And I think 9 

if we've learned anything that safe sidewalks are ones that are 10 

filled with people and have eyes on the street.  11 

  So I would support, in fact, the extended hours 12 

from 7:00 a.m. to 8:00 p.m.  13 

  VICE-CHAIRPERSON RENSHAW:  Madam Chair, I don't 14 

support the extended hours.  I support what we passed, and that 15 

is that the hours of operation shall not exceed 8:00 a.m. to 16 

6:00 p.m., Monday through Saturday.  We had quite a discussion 17 

on this during the original hearing, and again I just want to 18 

remind the Board that this appeal to change the hours was 19 

brought up originally and we voted against that by voting for 20 

the hours of operation not to exceed 8:00 to 6:00, Monday 21 

through Saturday.  And I made the notation in my notes that the 22 

applicant understood that the limits to her operation not to 23 

exceed, and we made that note closed on Sunday, and that is 24 

what I voted for.   25 
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  I think that it is excessive for this operation to 1 

come back only after say two months and ask for a change of 2 

time.  She's yet to be up and running.  I get the impression 3 

that this is turning into more of a 7 Eleven operation than a 4 

hair styling operation and it is fine to have a convenience 5 

store for her customers, but that wasn't the intent to have it 6 

open on such a long term for the neighborhood.  7 

  Also remember Ms. Hinton (phonetic) who was with us 8 

for the second hearing brought up the fact that Ms. Berry 9 

probably doesn't understand her store operation when she put 10 

into her letter that should would be -- her neighbors would 11 

like to purchase such products as juice, et cetera, when we had 12 

stated in the order that there are going to be no alcoholic 13 

beverages or perishable goods sold in the grocery store.   14 

  And so it was the opinion then, and it's my opinion 15 

now, that the applicant should keep to the hours of operation 16 

that we have put in the original order and see how it goes.  17 

And then if she has a track record of a wonderful operation, 18 

that she needs to come back in a year and ask the Board for a 19 

change that's it, but I don't think at this early date I would 20 

be in agreement to changing those hours of operation.  21 

  MEMBER GRIFFIS:  To speak briefly on a few of those 22 

things.  One of the conditions was that the convenience store 23 

was not to occupy more than 25 percent of the floor area, which 24 

I thought was an excellent condition, and I think that would 25 
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mitigate the fact of it being a kind of 7 Eleven or becoming 1 

larger.  2 

  I think what's interesting about this piece is that 3 

there are two types of business operations, and I think they 4 

both operate in different hours.  And so I think by extending 5 

the hours it gives the flexibility.  It doesn't necessarily 6 

mandate that she's open for business, but it gives the 7 

flexibility that both can serve the community in the area that 8 

it's in.  I think perhaps people aren't in getting hair styled 9 

at 8:00 a.m. but they may be after work at 7:00.  10 

  Now, people may be stopping in for a newspaper, et 11 

cetera, in the morning, and that's why I say I think that with 12 

the two businesses there  needs to be some flexibility of time. 13 

  14 

  VICE-CHAIRPERSON RENSHAW:  You can also have a 15 

newspaper kiosk out in front of the store for the 16 

neighborhood's convenience, and I don't think that -- I think 17 

people can accommodate their schedules to the hours of 18 

operation of any business.  We have to do that in regard to 19 

banking.  We have to do that in regard to drugstores.  We just 20 

take note of when the facilities are open and arrange 21 

accordingly.   22 

  MEMBER GRIFFIS:  Banking hours frustrate me.  Thank 23 

goodness for ATMs.  But the -- I want to speak again quickly to 24 

what you brought up in terms of the perishable items.  I was 25 
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also struck by that in terms of talking about the juice and 1 

such.  I, however, am not clear on what is the defining of a 2 

perishable in terms of the Department of Health or in terms of 3 

business licensing and certificate of occupancy.  I think that 4 

goes more towards perhaps meat and open vegetables and things 5 

like that.  But that may be something we need to look into. 6 

  I'm not sure if I will convince you or you will 7 

convince me, and perhaps we entertain having one of the new 8 

members read the case and bring some clarification and some 9 

help to us. 10 

  VICE-CHAIRPERSON RENSHAW:  I think that would be a 11 

good idea not to prolong this, Madam Chair, because Mr. Griffis 12 

is definite in his approval of the change of operations.  I am 13 

very definite in my disapproval of changing the hours of 14 

operation, and  15 

Mr. Parsons sent in a proxy that he would vote to approve the 16 

change in operations from 8:00 to 6:00 to 7:00 to 8:00, seven 17 

days a week.  So therefore, where it stands the vote would be 2 18 

to 1 and we don't have a quorum.  19 

  MEMBER GRIFFIS:  Perhaps we can ask Board member 20 

Levy to read the case.  21 

  CHAIRPERSON REID:  Under the counsel of Corporation 22 

Council I'm listening to the argument.  I did not participate. 23 

 It appears to me that there is not going to be any resolution 24 

of this here today, and I think that given the situation that 25 
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perhaps it would be instructive to have the applicant to come 1 

in and to be able to further explain the reason why she's 2 

asking for the reconsideration, and to determine -- I wasn't 3 

here so I don't know if there was opposition or what or if she 4 

can further bolster her argument as to why she needs it. 5 

  And another thing that strikes me, if I'm not 6 

mistaken there are two different entities at the same address, 7 

a beauty salon and a retail grocery store.  Maybe the hours 8 

need to be separated out; one for the convenience store and one 9 

for the beauty salon.  10 

  VICE-CHAIRPERSON RENSHAW:  The convenience store 11 

was set up as a convenience to those who would be using the 12 

beauty shop. 13 

  CHAIRPERSON REID:  Oh, really? 14 

  VICE-CHAIRPERSON RENSHAW:  That is what I 15 

understood, and I think that if we have the applicant come in 16 

again it's opening up the record after we have issued an order. 17 

  18 

  Isn't that the case, Ms. Sansone? 19 

  MS. SANSONE:  Essentially we'd have to have a 20 

hearing on this request for modification.  We would have to 21 

have a public notice for that to allow people to be aware of 22 

what's requested and come in if they wish to comment.  But we 23 

would have to re-open the record, take more evidence and it 24 

would be a hearing on a requested modification.  25 
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  VICE-CHAIRPERSON RENSHAW:  Madam Chair, I would 1 

suggest that perhaps with Mr. Levy reading the record that at 2 

the next meeting, it would be the 4th of September, the Board 3 

could then have a full compliment of people to vote on this.  4 

  MR. HART:  September.  5 

  CHAIRPERSON REID:  I think you mean  6 

Mr. Levy and Ms. Reid too? 7 

  VICE-CHAIRPERSON RENSHAW:  And Ms. Reid, sure. 8 

  CHAIRPERSON REID:  Thank you.  Gee, September the 9 

4th is kind of leaning now, isn't it? 10 

  MR. HART:  Yes.   11 

  CHAIRPERSON REID:  Right.  The day after.  Isn't it 12 

the day after a holiday, Labor Day? 13 

  MR. HART:  Yes.   14 

  CHAIRPERSON REID:  So can we possibly squeeze 15 

anything else on that date?  And also we have to find out 16 

whether or not she can make it on that date.  Does the ANC have 17 

to be noticed again and all of that, Ms. Sansone? 18 

  MEMBER GRIFFIS:  I would just suggest that we have 19 

yourself and the new member read the record and not open up for 20 

an additional public hearing.  I think it's fairly clear.  21 

Obviously we have a difference of opinion, but I think the case 22 

is clear.  23 

  CHAIRPERSON REID:  Okay.  I'm sorry.  You know 24 

what, I was thinking about the hearing part.  25 
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  MEMBER GRIFFIS:  Right. 1 

  CHAIRPERSON REID:  Actually we're talking about 2 

just to have another public meeting.  Okay.  I have no problem 3 

with reading the record, and Mr. Levy, so we can have at least 4 

four persons -- actually it would be five with Parsons -- to 5 

participate.  Okay.  6 

  MR. HART:  We'll try for September the 4th. 7 

  CHAIRPERSON REID:  Yes.  And is there anything else 8 

that we need from her?  Mr. Griffis, was there any additional 9 

information that you needed for clarification? 10 

  MEMBER GRIFFIS:  No. 11 

  CHAIRPERSON REID:  Now, are we clear?  You said 12 

that the retail store is supposed to be specifically for the 13 

use of the people who use the beauty salon only and no one 14 

else? 15 

  MEMBER GRIFFIS:  I'm not sure that that --  16 

  VICE-CHAIRPERSON RENSHAW:  The primary purpose -- 17 

  CHAIRPERSON REID:  Ms. Sansone is shaking her head, 18 

so we need to get that clear.  19 

  MS. SANSONE:  Madam Chair, I believe part of the 20 

primary purpose was to serve the clientele, but I also recall 21 

from the hearing the applicant stating that people in the 22 

neighborhood going to work or going to school might want to 23 

stop in to purchase some food or a newspaper. 24 

  MEMBER GRIFFIS:  Right.  And I don't think we'd 25 
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want to limit the fact of customers to just the beauty salon 1 

customers.  2 

  CHAIRPERSON REID:  Okay.  Can we request from the 3 

applicant clarification that, because I think that's very 4 

important in that I know some neighborhoods there are not a lot 5 

of services, and if this is something that -- I need to 6 

understand if this is something -- because I can understand a 7 

retail convenience store and a beauty salon.  I find that 8 

rather puzzling why they have that kind of concoction and I'd 9 

like to know what's happening.  I mean, is that within the 10 

record that you read?  11 

  MEMBER GRIFFIS:  Yes.  I think it will be very 12 

clear when you see it.  It's a unique floor plan but it was 13 

originally a convenience store.   14 

  CHAIRPERSON REID:  Does the record explain the 15 

purpose as to why?  Ms. Renshaw is saying it's for the beauty 16 

salon patrons and you're saying and  17 

Ms. Sansone was saying that it's not, it's for the people who 18 

live around there.  So we need to be clear.  Which is which? 19 

  MEMBER GRIFFIS:  I believe it's for both in my 20 

reading of it. 21 

  CHAIRPERSON REID:  That's in the record? 22 

  MEMBER GRIFFIS:  Yes.  23 

  CHAIRPERSON REID:  But you didn't read that in the 24 

record? 25 
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  VICE-CHAIRPERSON RENSHAW:  I didn't get that 1 

impression. 2 

  CHAIRPERSON REID:  Oh, boy.  I'll read the record 3 

and then Mr. Levy will read it, so we'll have five people who 4 

will have read and have the information. 5 

  VICE-CHAIRPERSON RENSHAW:  I'm just hoping on 6 

September 4th we don't have a bad hair day.  7 

  MS. BAILEY:  Madam Chair, just so staff can be 8 

clear, are we requesting anything from the applicant? 9 

  CHAIRPERSON REID:  Well, they tell me that 10 

everything we need is in the transcript and in the record 11 

already to give us the information that we need.  All I have to 12 

do is just read it and we can draw all the conclusions, Mr. 13 

Levy and my myself.  14 

  MEMBER GRIFFIS:  If we were to ask something from 15 

the applicant does that open the record? 16 

  CHAIRPERSON REID:  It does. 17 

  MEMBER REID:  So I would say we're fairly clear to 18 

proceed.  19 

  CHAIRPERSON REID:  Okay.   20 

  MR. HART:  So by consensus the Board has determined 21 

the Chair, Ms. Reid and Mr. Levy will read the case and it will 22 

-- the decision will be made at the September 4th meeting.   23 

  The next case is The Phillips Collection, 24 

Application No. 16618, pursuant to 11 DCMR 3103.2 and 3104.1 25 
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for variances under Subsections 402.4, 403.2, 400.7 and 2001.3 1 

from the maximum allowable floor area ratio, from the maximum 2 

allowable lot occupancy, and from the enlargement of 3 

nonconforming structures; and for a special exception under 4 

411.11 for location of roof structures and for a special 5 

exception under Subsection 2516.1 for two or more principal 6 

structures on a single lot to permit improvements and the 7 

expansion of the Museum in the D/DC/R-5-B and DC/SP-1 Districts 8 

at premises 1600 21st Street, N.W. and 1618 21st Street, N.W., 9 

Square 66, Lots 74, 819 and 827. 10 

  The case was continued from October 24th, 2000, 11 

December 5, 2000, January 9, 2001, March 27, 2001 and May 22, 12 

2001.   13 

  The parties indicated that, by consensus, they had 14 

reached an agreement on the issues of the case.  Based on the 15 

agreement, the project was amended and revised plans were 16 

filed.  The Board acknowledged the parties' laborious and 17 

diligent efforts towards that end. 18 

  On a motion by Ms. Carol Mitten, seconded by Ms. 19 

Sheila Cross Reid, the Board voted by a vote of 5 to 0 to 20 

approve the merits of the case.   21 

  The applicant requested, and the Board agreed, that 22 

additional time would be needed to refine the conditions of the 23 

order.  The applicant is to submit the proposed conditions by 24 

July 13, 2001.  The Board is scheduled to approve the 25 
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conditions at its July 31st, 2001 public meeting.  1 

  On a motion made by Ms. Mitten and seconded by Ms. 2 

Reid, the Board voted 5 to 0 to approve the amended application 3 

with the conditions to follow.   4 

  Conditions were to be submitted for the Board to 5 

make its decision today.   6 

  The conditions are before the Board for its 7 

decision.  8 

  CHAIRPERSON REID:  Okay, Board members, as you will 9 

probably recall this was a situation where we had a contentious 10 

group of citizens in immunity or contention with the applicant 11 

to build his collection, and they were able to sit at a 12 

negotiation table and through quite a bit of effort on both 13 

parts to come to a meeting of the minds and to reconcile their 14 

differences.   15 

  And if you remember, when they came to us to 16 

apprise us as to what had happened they all seemed to be very 17 

happy that they were able to reach this resolution on their own 18 

and to draw up an agreement.  I think it was 27 pages that also 19 

included enforcement provisions which was very commendable on 20 

both sides in that it went further, much further than even we 21 

have the authority to impose upon them without conditions 22 

because enforcement is a problem.   23 

  But again, I think this was a stellar case.  I 24 

think that this is the type of thing that we like to see in 25 
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communities where there is a problem or some disagreement or 1 

some type of a contention, that the various entities are able 2 

to work out their own differences without our intervention and 3 

to come to us and tell us what they have done.  And certainly I 4 

go the long way in improving relationships in this city, and it 5 

certainly is a classic case of what can be done if you have 6 

persons who are willing to try to come to some type of 7 

agreement.   8 

  At any rate, the conditions that were proffered 9 

were meaningful.  I've read over them.  I did not have any 10 

problems with it.  It seems to have addressed all the various 11 

areas of concern most adequately.   12 

  Did any Board members have any questions or 13 

comments or clarifications? 14 

  COMMISSIONER MITTEN:  Madam Chair, if it's 15 

appropriate I would move approval of the proposed consent 16 

summary order with conditions that we have before us.  17 

  VICE-CHAIRPERSON RENSHAW:  Second. 18 

  CHAIRPERSON REID:  All right.  In favor? 19 

Opposed? 20 

  MR. HART:  Staff would call the vote as 4 to 0 to 21 

approve the conditions as submitted for The Phillips 22 

Collection.  23 

  MS. SANSONE:  Madam Chair, I realize you just 24 

approved the conditions as submitted.  We did have one -- 25 
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  CHAIRPERSON REID:  There's was one -- that's right. 1 

  MS. SANSONE:  We had a technical legal drafting 2 

concern, and that was -- 3 

  CHAIRPERSON REID:  Number 14. 4 

  MS. SANSONE:  Number 14, which stated no on-street 5 

parking shall be eliminated.  And we believe this should be 6 

rewritten to state that Phillips shall not take any actions to 7 

cause or bring about the elimination of on-street parking.  The 8 

order simply bind The Phillips Museum.  The decision whether or 9 

not on-street parking should be eliminated really properly 10 

belongs to the District of Columbia Government, so this would 11 

simply -- I believe it's probably the intent of the order is 12 

that The Phillips should not be the -- you know, if there's 13 

ever any on-street parking to be eliminated it should not be at 14 

the request of Phillips or pursuant to Phillips. 15 

  And then the other issue we had was we noticed in 16 

the order that many of the provisions that impose an obligation 17 

on Phillips are using the phrasing for the Phillips shall do 18 

certain things or shall take actions, and other paragraphs use 19 

will.  Typically in drafting a legal document where you want to 20 

impose a regulatory requirement on a party, the word shall is 21 

used, and we would recommend that the order consistently use 22 

that term shall wherever it's imposing an obligation or 23 

limitation on the Phillips operation.  That would just make it 24 

more consistent with the standards for legal drafting.  25 
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  CHAIRPERSON REID:  Ms. Mitten, would you like to 1 

make that recommendation? 2 

  COMMISSIONER MITTEN:  Since we've voted on that 3 

I'll just pose a new motion which is that we amend Condition 4 

No. 14 to be consistent with the language that Ms. Sansone just 5 

put forward and that where there is a legal requirement being 6 

placed on The Phillips the word shall shall be used instead of 7 

the word will.   8 

  VICE-CHAIRPERSON RENSHAW:  Second.  9 

  CHAIRPERSON REID:  All in favor?  Opposed? 10 

  MR. HART:  Staff will record a vote as 4 to 0 with 11 

amendments as read into the record by  12 

Ms. Sansone and Ms. Mitten.   13 

  CHAIRPERSON REID:  I'm sorry, you were saying? 14 

  MR. HART:  Let's go to the next case. 15 

  CHAIRPERSON REID:   I think this is the point now 16 

where we'll have the minutes and we'll recess. 17 

  VICE-CHAIRPERSON RENSHAW:  No.  Two more.  18 

  CHAIRPERSON REID:  Oh, I'm sorry.  I went ahead.   19 

  MR. HART:  One more.   20 

  CHAIRPERSON REID:  Go ahead, Mr. Hart. 21 

  MR. HART:  Application 16407 of the Capital Hill 22 

Group, pursuant to 11 DCMR 3108.1, for a special exception 23 

under Section 359 to establish a health care facility with 162 24 

beds, basement through sixth floor, in an R-5-C District at 25 
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premises 708 Massachusetts Avenue, N.E., Square 895, Lot 76. 1 

  In BSA Order No. 16407, dated October 21, 1999, the 2 

Board granted a special exception to allow an increase in the 3 

number of beds for the nursing center from 130 to 162.  The 4 

Board also required that the application provide 276 off-street 5 

parking spaces. 6 

  Before the Board is a Request for Modification of 7 

the Order No. 16407.  In a letter dated July 24, 2001, the 8 

applicant has requested its Motion for Minor Modification be 9 

withdrawn.  Therefore, there is no further action required by 10 

the Board.  11 

  Madam Chair, it's back to you. 12 

  CHAIRPERSON REID:  Thank you very much,  13 

Mr. Hart.  This was an instance where it's one of those 14 

situations where we have no, there's no action required of us. 15 

 So therefore we just for the record stipulate that we are 16 

aware of the withdrawal, and that's all we need to do on that 17 

one. 18 

  Is there any further discussion or comments?  Okay. 19 

 All right.  20 

  Now, the re-sequencing pertaining to the last case 21 

that was -- the Georgetown case, Case No. 16566, that we'll now 22 

take out of sequence.  And basically what it is is -- Mr. Hart, 23 

do you want to read that?    MR. HART:  Sure.  24 

Application No. 16566 of Georgetown University, pursuant to 11 25 
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DCMR 3104.1, ANC 2E, for a special exception for the review and 1 

approval of the University Campus Plan, years 2000 to  2010, 2 

under Section 210 in the R-3 and C-1 Districts at premises 3 

bounded by Glover Archbold Parkway to the west, National Park 4 

Service along the Chesapeake and Ohio Canal and Canal Road to 5 

the south, 35th Street, N Street to 36th Street, and 36th 6 

Street to P Street tot he east and Reservoir Road to the north. 7 

 (Square 1222, Lots 62, 801 and 802; Square 1223, Lots 85, 86, 8 

804, 805, 805 through 810, 812, 815, 821, 824, 826, 827, 831, 9 

843, 846, 847, 852, 853, 855 and 857; Square 1226, Lots 91, 94 10 

through 101, 104, 105, 803, 804, 806, 811 through 815; Square 11 

1248, Lots 122 through 125, 150 through 157, 800 through 802, 12 

804 through 806, 829 through 831, 834 and 835; Square 1321, 13 

Lots 815 through 817.) 14 

  Hearing dates were June 13th, July 18th, 2000.   15 

  The decision dates were September 5th, November 8th 16 

and December 5th, 2000.   17 

  The final date of the order was March 29th, 2001.  18 

  In a letter dated April 11th, 2001, Barbara 19 

Zartman, President of Cloisters Homeowners Association, filed 20 

for reconsideration.  On June 5th, 2001, the Board reconsidered 21 

and before you today is a continued reconsideration of two of 22 

the conditions, Conditions 1 and 19. 23 

  Madam Chair and Board members, enclosed in the 24 

packages are copies of the original and the revised conditions. 25 
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 The affected conditions again are Nos. 1 and 19.   1 

  The participating Board members are Ms. Sheila 2 

Cross Reid, Ms. Renshaw and Mr. Franklin.  The case is now 3 

before the Board.  4 

  CHAIRPERSON REID:  Thank you, Mr. Hart.  All right. 5 

 Georgetown University Campus Plan, Application No. 16566.  6 

With regard to the Board's order conditionally approving the 7 

Georgetown University Campus Plan, I move that the Board waive 8 

3126.7 of its Rules of Procedure to allow reconsideration on 9 

it's own motion of two conditions as it's been more than 10 10 

days after its filing on the record.  11 

  VICE-CHAIRPERSON RENSHAW:  Second. 12 

  CHAIRPERSON REID:  All right.  All in favor? 13 

We have a proxy from Mr. Franklin in the affirmative.  14 

  Condition No. 1, as stated in the order the New 15 

Campus Plan was approved until December 31st, 2010.  However, 16 

the circumstances may change to an extent that renders the new 17 

plan in some way out of date.  I move that the Board clarify 18 

Condition number 1 to specifically state that the Campus Plan 19 

may be modified before it would otherwise expire upon a finding 20 

of good cause by the Zoning Commission.   21 

  A modification could include an increase in student 22 

enrollment based upon facts not present in the record.   23 

  VICE-CHAIRPERSON RENSHAW:  Second. 24 

  CHAIRMAN REID:  I move that Condition No. 1 be 25 
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revised to read as follows:   1 

  The applicant's proposed Campus Plan is approved 2 

until December 31st, the year 2010 subject to the following 3 

conditions intended to mitigate any adverse impacts potentially 4 

arising from the location of a university used in a 5 

residentially zoned district or until such time prior to 6 

December 31st, 2010, as the Zoning Commission terms and 7 

conditions warrant, the submission of an updated campus plan, 8 

or grants an amended request to amend the plan.  9 

  Hold it one second before you second it.  10 

  Ms. Kress, let me ask you something.  11 

  (Pause) 12 

  CHAIRPERSON REID:  All in favor?  And we have a 13 

proxy from Mr. Franklin in the affirmative.   14 

  VICE-CHAIRPERSON RENSHAW:  Condition No. 19. 15 

  CHAIRPERSON REID:  I know we have the second one, 16 

but I was asking if we need to report that motion then this 17 

one.   18 

  MS. KRESS:  Why don't you record the votes of the 19 

first two motions.  20 

  MR. HART:  Right. 21 

  CHAIRPERSON REID:  Then we'll do the last one. 22 

  MR. HART:  Staff would record the vote on the first 23 

two motions as 3 to 0 to 2.  Sheila Cross Reid, Ms. Renshaw and 24 

Mr. Franklin by proxy vote to approve. 25 
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  CHAIRPERSON REID:  Okay, Condition No. 19.  1 

Condition No. 19 of the order was adopted to ensure the 2 

University a substantial compliance with the conditions of the 3 

approved Campus Plan.  Condition No. 19 is intended to apply to 4 

all building permits and certificates of occupancy issued to 5 

the University under the newly approved plan, and not to any 6 

building permits or certificates of occupancy already issued to 7 

Georgetown under prior campus plans. 8 

  I move that the Board clarify Condition No. 19 to 9 

specifically state that intent.  Accordingly I move that 10 

Condition No. 19 should be revised to read as follows: 11 

  Number 19.  No special exception application filed 12 

by the University for further processing under this plan may be 13 

granted unless the University proves that it has consistently 14 

remained in substantial compliance with Conditions 1 through 18 15 

set forth in this order. 16 

  Further, any violation of a condition of this order 17 

shall be grounds for the denial or revocation of any building 18 

permit or certificate of occupancy applied for by or issued to 19 

the University for any University building or use approved 20 

under this plan and may result in the imposition of fines and 21 

penalties pursuant to the Civil Enforcement Act, D.C. Code 22 

Number 6-2701 to 6-2723.   23 

  VICE-CHAIRPERSON RENSHAW:  I would second it.  24 

  CHAIRPERSON REID:  All in favor?  And then we have 25 
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a proxy in the affirmative from Mr. Franklin.    MR. HART: 1 

 Staff will call the vote as 3 to 0 to 2, Ms. Renshaw making 2 

the motion, seconded by  3 

Ms. Reid, and the proxy by Mr. Franklin also to approve. 4 

  CHAIRPERSON REID:  Thank you, Mr. Hart.  All right 5 

then.  Now, we move to the re-sequencing as it pertains to the 6 

minutes, and after that we'll recess for about 20 minutes.  7 

  Okay, Mr. Hart.  8 

  MR. HART:  Madam Chair, at this point before you 9 

are the minutes for this month and some -- a couple other 10 

meetings.  11 

  The first set of minutes on your agenda are for May 12 

29th.  The Board members involved were  13 

Ms. Reid, Ms. Renshaw, Ms. Hinton, Mr. Griffis and  14 

Mr. Parsons.   15 

  CHAIRPERSON REID:  I move approval of the minutes. 16 

  VICE-CHAIRPERSON RENSHAW:  I second. 17 

  MR. HART:  There's a proxy for Mr. Parsons to 18 

approve. 19 

  CHAIRPERSON REID:  All right.  All in favor? 20 

  MR. HART:  The public minutes for June 5th, Ms. 21 

Reid, Ms. Renshaw, Ms. Mitten, Mr. Griffis and  22 

Mr. Parsons.  23 

  CHAIRPERSON REID:  May I have a motion? 24 

  VICE-CHAIRPERSON RENSHAW:  I so move.  25 
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  CHAIRPERSON REID:  Second?   All in favor? 1 

  MR. HART:  The motion to approve these minutes were 2 

made by Ms. Renshaw and seconded by  3 

Ms. Reid, with a proxy from Mr. Parsons to approve.  4 

  The minutes for July -- 5 

  CHAIRPERSON REID:  Wait.  Weren't those minutes for 6 

June 5th? 7 

  MR. HART:  That's June 5th, yes.   8 

  CHAIRPERSON REID:  Okay.  Ms. Mitten, you are 9 

listed as participating on here.  Did you? 10 

  MS. MITTEN:  I think I participated on the first 11 

case and not the second case.   12 

  CHAIRPERSON REID:  Okay.   13 

  MS. MITTEN:  They've been approved so I don't think 14 

it's necessary for me to participate.  I can't speak to whether 15 

or not the minutes are accurate for the second case. 16 

  CHAIRPERSON REID:  Yes, but the first case, since 17 

you're here you can enter your vote.  18 

  MS. MITTEN:  All right.  Then I would vote in the 19 

affirmative.  20 

  CHAIRPERSON REID:  All right.  21 

  MR. HART:  The third case, July 3rd.   22 

Ms. Renshaw, Mr. Griffis and Ms. Hinton.   23 

  MS. MITTEN:  I would move approval of the minutes 24 

for July 3rd, 2001, with one modification under Case No. 16724, 25 
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which is on page 2, Number 2 of the conditions.  I think the 1 

notion was that the applicant shall maintain a valid 2 

certificate of occupancy throughout the term of the special 3 

exception, not just get one.     4 

    CHAIRPERSON REID:  Okay. 5 

  MR. GRIFFIS:  Second.  6 

  CHAIRPERSON REID:  All in favor?  Was there any 7 

proxy, Mr. Hart. 8 

  MR. HART:  No. 9 

  CHAIRPERSON REID:  Actually just the three people, 10 

okay. 11 

  MR. HART:  Three people there that day.   12 

  The minutes have been approved with the indicated 13 

amendment by Ms. Mitten and seconded by  14 

Mr. Griffis.   15 

  July 10, Ms. Sheila Cross Reid, Ms. Renshaw, Mr. 16 

Griffis, Ms. Hinton, Ms. Mitten and Mr. Hood. 17 

  CHAIRPERSON REID:  Did Mr. Hood give you a proxy? 18 

  MR. HART:  Yes, Madam Chair.  19 

  CHAIRPERSON REID:  All right.  All in favor of the 20 

-- 21 

  MS. MITTEN:  I think we need a motion first, Madam 22 

Chair.  Okay, only as it pertains to the ones you sat on? 23 

  All in favor?  And a proxy for Mr. Hood? 24 

  MR. HART:  And a proxy for Mr. Hood.  The motion 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 54 

was made by Ms. Renshaw and seconded by  1 

Mr. Griffis.  2 

  July 17th, Ms. Reid, Ms. Renshaw,  3 

Mr. Griffis, Mr. Levy and Ms. Mitten. 4 

  MS. MITTEN:  I would move approval for the minutes 5 

for July 17th, 2001.   6 

  MEMBER GRIFFIS:  Second. 7 

  CHAIRPERSON REID:  All right.  All in favor? 8 

  MR. HART:  The minutes were approved with a motion 9 

from Ms. Mitten and seconded by Mr. Griffis.  10 

  CHAIRPERSON REID:  Do we have or need a proxy for 11 

Mr. Levy? 12 

  MR. HART:  No, we do not have a proxy for 13 

Mr. Levy.   14 

  CHAIRPERSON REID:  I don't think we need one.  15 

  MR. HART:  July 24th, Ms. Reid, Ms. Renshaw, Mr. 16 

Griffis, Mr. Levy and Mr. Parsons.   17 

  (Pause) 18 

  VICE-CHAIRPERSON RENSHAW:  So moved. 19 

  MEMBER GRIFFIS:  Second. 20 

  CHAIRPERSON REID:  All in favor?   21 

  MR. HART:  The minutes are approved,  22 

Ms. Renshaw making the motion, Mr. Griffis seconded.  Mr. Levy 23 

did receive the minutes late as everyone.  Mr. Levy, actually 24 

we're voting on the minutes for July 24th.   25 
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  MEMBER LEVY:  Okay. 1 

  MR. HART:  So as I said, Ms. Renshaw made the 2 

motion, Mr. Griffis seconded.  We didn't have a proxy from Mr. 3 

Parsons on this.   4 

  So Madam Chair, that his the end of the minutes, 5 

the voting on the minutes. 6 

  CHAIRPERSON REID:  Wait a minute. 7 

  MEMBER LEVY:  I'm sorry.  You've already taken the 8 

vote? 9 

  MR. HART:  Yes, sir.  10 

  MEMBER LEVY:  Okay.  Do I need to vote? 11 

  CHAIRPERSON REID:  Yes, you should.  Let's do it 12 

again.  Let's retake the vote. 13 

  MEMBER LEVY:  I apologize. 14 

  VICE-CHAIRPERSON RENSHAW:  I moved.   15 

Mr. Griffis seconded. 16 

  MEMBER GRIFFIS:  Second. 17 

  CHAIRPERSON REID:  Okay.  All in favor?  18 

  MR. HART:  Thank you very much.  The vote remains 19 

the same, including Mr. Levy at this point. 20 

  Madam Chair.  21 

  CHAIRPERSON REID:  Okay.  Thank you very much.   22 

  We'll now take a recess for approximately 20 23 

minutes.  Then we'll come back out and finish up the rest of 24 

the morning's agenda.   25 
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  Thank you. 1 

  (Whereupon, a short recess was taken.) 2 

  CHAIRPERSON REID:  Sorry the recess took a little 3 

longer than we had participated.   4 

  MR. HART:  Madam Chair, members of the Board, 5 

before you is Application 16521 of Charles A. Sisson, pursuant 6 

to 11 DCMR 3103.2, for a variance from the front yard setback 7 

requirements under Subsections 1543.4 and 1543.2 from the 8 

allowable percentage of lot occupancy of a dwelling for the 9 

construction of a front porch, rear addition and accessory 10 

garage in a WHOD/R-1-A District at premises 3020 43rd Street, 11 

N.W., at Square 1621, Lot 70. 12 

  The hearing dates, the first one is in December 13 

8th, 1999.  The last hearing was January 2nd, 2001.  14 

  At its January 2nd, 2001 hearing the Board 15 

determined that additional information was needed prior to its 16 

making a decision.  The project was referred back to the Zoning 17 

Administrator for additional information.  At its July 3, 2001 18 

Public Meeting, the Board determined that additional 19 

information was needed from the ZA and directed staff to 20 

request clarification of comments on page 2 of his memorandum 21 

to the Office of Zoning, dated April 23, 2001.  Staff also 22 

requested confirmation of the ZA's stance on Permit B43009, 23 

upon which the variance relief was based. 24 

  Responses to the Board's requests are in your 25 
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packages, Madam Chair and Board members.   1 

  This case is now before the Board.  The 2 

participating members are Ms. Sheila Cross Reid,  3 

Ms. Anne Renshaw, Mr. Geoffrey Griffis, Mr. David Levy and Ms. 4 

Carol J. Mitten.  5 

  CHAIRPERSON REID:  All right.  Thank you very much. 6 

 The Board members who read the file can please make their 7 

disclosures.  8 

  COMMISSIONER MITTEN:  Madam Chair, I've read the 9 

entirety of the record in Case No. 16521, including the 10 

transcripts from all of the hearings.   11 

  VICE-CHAIRPERSON RENSHAW:  I have also reviewed the 12 

entire file 16521. 13 

  MEMBER LEVY:  I've also reviewed the entire file 14 

for 16521, the records and the transcripts.  15 

   MEMBER GRIFFIS:  I have read and reviewed the 16 

entire file.  17 

  CHAIRPERSON REID:  Thank you.  Board members, this 18 

case is before us.  As you are aware, this has been a rather 19 

long and protracted case, and at this point in time what we're 20 

going to first address is the issue of the amount of relief 21 

that is necessary for this case.   22 

  There was a question that was proffered to the 23 

Zoning Administrator as to a clarification germane to the 24 

amount of relief that was required, and then we have to 25 
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reconcile that with the relief that has been advertised.  With 1 

did receive a letter from the Zoning Administrator in which 2 

there was indication that there was -- there were two variances 3 

that were needed, and I think that further examination -- on 4 

further examination it appeared that there were three variances 5 

needed.  So it's open for discussion at this point.   6 

  COMMISSIONER MITTEN:  Madam Chair, on the strength 7 

of the Zoning Administrator's April 23rd, 2001 memo to the 8 

Board of Zoning Adjustment we had asked that three variances be 9 

advertised, and inasmuch as there's now some uncertainty as to 10 

whether two or three is appropriate, I think since the burden 11 

of proof for the three variances is essentially the same and in 12 

order to err on the side of caution that we would take up the 13 

three variances that were advertised today.   14 

  CHAIRPERSON REID:  All right.  Any further 15 

discussion?  In agreement?   16 

  MEMBER GRIFFIS:  I would agree.  17 

  CHAIRPERSON REID:  Okay.  So with that consensus we 18 

will entertain three variances as set forth in the announcement 19 

that was advertised to the public, and that is as it pertains 20 

to lot occupancy front yard setback and also an addition to a 21 

nonconforming structure, and that would be under Section 22 

1543.2, 1543.4 and 201.3.   23 

  Board members, this matter is open for discussion.  24 

  COMMISSIONER MITTEN:  Madam Chair, in considering 25 
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the record, and I guess I have the benefit of having only read 1 

the record in this case and not having participated in any 2 

appeal, I know that these issues relate strictly to the porch 3 

on Mr. Sisson's house, and I did not find in reviewing the 4 

record that Mr. Sisson has met his burden of proof for the 5 

variances that have been advertised.  That I did not find an 6 

unusual condition that existed that was not created by the 7 

applicant, and therefore I don't think the undue hardship 8 

argument is appropriate in this case and I would move denial of 9 

these variances.   10 

  VICE-CHAIRPERSON RENSHAW:  Second.  11 

  CHAIRPERSON REID:  Discussion?   12 

  Ms. Mitten, you mention undue hardship.  This is an 13 

area variance; is it not? 14 

  MS. MITTEN:  Thank you for the clarification.  I 15 

think I misspoke.  The practical difficulty that was spoken of. 16 

  CHAIRPERSON REID:  Practical difficulty. 17 

  This, I think, has been a very protracted and very 18 

complicated case that stemmed from several issues, one of which 19 

was the fact that there were, I think it was six permits that 20 

were issued by DCRA and some of them were incorrect and they 21 

were corrected, and there were instances where they were 22 

corrected.  There was an instance where misrepresentation or 23 

errors made on the part of DCRA that -- now, the question now 24 

becomes -- and I think that that within itself is tantamount to 25 
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an unusual circumstance, a situation.  1 

  Now, I think that what I'm hearing is whether or 2 

not we can ascertain if it was more of a kind of self-imposed 3 

kind of practical difficulty in that -- and I don't know how we 4 

could determine if in fact the applicant operated consistent 5 

with what he felt to be the relief that was allowed under the 6 

building permits, or if in fact it was a matter that was 7 

proffered to us by the opposition of there being some 8 

irregularity to the method in which he proceeded.  Given the 9 

fact that the permits in some instances allowed, I think, a 10 

roof to the porch where the porch was there, and then that was 11 

corrected, and there's been a series of hearings.   12 

  I remember that Mr. -- the Zoning Commissioner -- I 13 

mean the NCPC -- I can't -- what is his name, Mr. Hart?  The 14 

gentleman that was here before Molden? 15 

  MR. HART:  Mr. Gouley? 16 

  CHAIRPERSON REID:  Mr. Gouley had suggested that 17 

the applicant go through all the processes and then a clapboard 18 

variance.  If he was turned down in the clapboard variance and 19 

then the case would be assessed on its own merits.   20 

  I'm not sure if in fact we can then determine 21 

whether or not the situation came about as a result of the 22 

errors and also the assurances, I think, even from the Director 23 

of DCRA that the relief that was being requested was correct.   24 

  So I think that we have to look at the entire 25 
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picture and try to be fair and objective as to what happened in 1 

this case. 2 

  COMMISSIONER MITTEN:  Madam Chair, perhaps I can 3 

just summarize some of the things I found influential that are 4 

in the record. 5 

  CHAIRPERSON REID:  Okay. 6 

  COMMISSIONER MITTEN:  We had Ms. Crerey, who 7 

testified, and I believe there were some specific dates in the 8 

record which I can't put my finger on now, but I do have 9 

testimony from the December 5th, 2000 hearing where she makes 10 

mention of the fact that the porch was under construction in 11 

July of 1998, and in her -- I believe it's in her written 12 

testimony where there are specific dates in July on which the 13 

existing stoop and its little roof were demolished and then 14 

where the excavation for whatever supporting structure for the 15 

new porch was under way.  That was in July of 1998. 16 

  The first permit that relates to the porch was 17 

issued.  It's Permit No. 4 which was issued in August of 1998. 18 

 Now, there's -- so that's after.  In terms of what Mrs. Crerey 19 

had said, that's after the porch was under construction.   20 

  Now, there was a question at one point, and again I 21 

can't put my hand on it exactly, but the question was put to 22 

Mr. Sisson on cross-examination as to whether or not he had a 23 

permit prior to commencing any kind of construction on the 24 

porch, and he said yes, he did, the fourth permit.  So Mrs. 25 
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Crerey's testimony is in conflict with Mr. Sisson's testimony, 1 

but Mr. Sisson did say that it was the fourth permit and that 2 

permit was for the repair of existing roof in place, no 3 

structural change.   4 

  Now, that in fact is erroneous in terms of what 5 

actually happened, and I can't -- I guess I have to believe 6 

that DCRA would not just create that language.  I think that's 7 

what was applied for, and that's why the permit stated that.  8 

So at the time when Mr. Sisson undertook the -- at least 9 

according to his time line, if he's accurate, then at the time 10 

that he undertook construction of the porch he had 11 

misrepresented what the scope of the work for the porch was.   12 

  So I think either you can believe  13 

Mrs. Crerey that he commenced construction on the porch and 14 

there's no date that's been offered about when construction was 15 

completed, but that he either commenced construction on the 16 

porch without a permit or the permit that he did have 17 

misrepresented the scope of work he intended.  And that's why I 18 

think regardless of how you reconcile those two pieces of 19 

information they both indicate that the unusual condition that 20 

was created was, if not wholly the responsibility of Mr. 21 

Sisson, he certainly contributed significantly to it.  And 22 

that's why I am not persuaded that he meets the burden of proof 23 

for the variances.  24 

  CHAIRPERSON REID:  Further discussion, 25 
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Mr. Griffis? 1 

  MEMBER GRIFFIS:  Well, just to that point I'm 2 

wondering if it is all helpful, and perhaps it is not, the July 3 

23rd letter from the Zoning Administrator Michael Johnson, that 4 

says he would like to -- I believe he means clarify not clarity 5 

-- that the applicant on his permit clearly indicates that the 6 

porch constitutes new construction rather than the alteration 7 

of an existing porch.   8 

  CHAIRPERSON REID:  That's Permit No. 5, which was 9 

issued in October of '98. 10 

  MEMBER GRIFFIS:  So your point is you're going back 11 

to Permit No. 4? 12 

  CHAIRPERSON REID:  Which is the permit that  13 

Mr. Sisson said was in place before he commenced construction 14 

of the porch. 15 

  VICE-CHAIRPERSON RENSHAW:  Madam Chair, also on the 16 

letter from the Zoning Administrator, dated April 23rd, he does 17 

state on the second page that it appears a stoop was on the 18 

site prior to Mr. Sisson's front porch addition.  It's my 19 

conclusion that 20 

Mr. Sisson constructed the front porch addition outside the 21 

scope of the DCRA permits and zoning approval.  22 

  CHAIRPERSON REID:  Okay.  Mr. Levy, comments?  23 

Okay.  Did you make a motion? 24 

  VICE-CHAIRPERSON RENSHAW:  Yes.  I seconded.   25 
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 CHAIRPERSON REID:  All in favor?  Abstain.    MR. 1 

HART:  Staff would record the vote at 5 to 0, the motion made 2 

by Ms. Mitten, Ms. Renshaw seconded to deny.   3 

  CHAIRPERSON REID:  Mr. Hart, did you record Ms. 4 

Reid as abstaining?  5 

  MR. HART:  No, I'm sorry.  So it would then be 4 to 6 

0 to 1. 7 

  MR. HART:  Next case will enter. 8 

  CHAIRPERSON REID:  Yes, next case. 9 

  MR. HART:  Appeal Number 16701 of Foggy Bottom and 10 

West End Advisory Neighborhood Commission 2A, pursuant to 11 11 

DCMR 3100 and 3101, from the administrative decision of the 12 

Zoning Administrator, the Zoning Review Branch, Department of 13 

Consumer and Regulatory Affairs in the issuance of a building 14 

permit, Number B434036, that was issued on December 28, 2000, 15 

to The George Washington University to permit the construction 16 

of an 11-story multi-use building of academic, residential, and 17 

offices in a C-3-C District at premises 1957 E Street, N.W., 18 

Square 122, Lot 835. 19 

  The hearing was continued from the April 10, 2001 20 

public hearing session at its May 1 public hearing.  The Board 21 

completed hearing the facts of the case and determined that the 22 

decision would be made on June 5, 2001. 23 

  At the June 5, 2001 public meeting, the Board 24 

ordered that the appeal be granted in part as to the Zoning 25 
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Administrator's lack of authority to approve the elimination of 1 

a garage entrance, the elimination of the balconies, the change 2 

in the exterior materials, and the change in the use of the 3 

PUD; and denied, in part, as to the requirement for prior ANC 4 

notification of the building permit application, timeliness of 5 

the building permit application, and construction start, and 6 

compliance with the Environmental Policy Act. 7 

  Pursuant to the D.C. Code, Section 5-424(g)(4), the 8 

Zoning Administrator's decision to approve Building Permit 9 

B434036 is reversed.  The vote on this was three to zero to two 10 

-- Ms. Susan Morgan Hinton, Ms. Anne Renshaw, and Ms. Sheila 11 

Reid to grant; Mr. Franklin, abstaining; and Mr. Griffis, not 12 

present during the hearing, not voting. 13 

  On July 20, 2001, the George Washington University 14 

filed a Motion for Reconsideration and to Reopen the Record on 15 

BZA Appeal Number 16701.  In a letter dated July 23, 2001, the 16 

West End Citizens Association responded to the George 17 

Washington University Motion, see Exhibit 57.  The 18 

participating Board members are Ms. Sheila Cross Reid, Ms. 19 

Renshaw, Mr. Griffis, and Mr. Levy. 20 

  The Motions are now before the Board. 21 

  CHAIRPERSON REID:  Okay, Board members, basically, 22 

this Motion for Reconsideration pertains to four areas, as Mr. 23 

Hart just reiterated for us.  The initial order reflected that 24 

there were several items, and, in part, it was in regard to the 25 
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building permit application, timeliness of the building permit 1 

application and construction start, and compliance with the 2 

Environmental Policy Act.  Those areas were denied. 3 

  And the aspect of the case that pertained to the 4 

things that we are going to be looking at today is elimination 5 

of the garage entrance, the elimination of the balconies, the 6 

change in the exterior materials, and the change in the use of 7 

the PUD.  And I think that let's basically open the floor -- 8 

I'll open the floor for discussion on each of these issues. 9 

  What we're charged with is to determine if in fact 10 

the information that has been submitted to us, subsequent to 11 

the order having the issue, substantiates the request for the 12 

reconsideration.  And I'll start with the issue of the 13 

elimination of the open balconies for discussion.  Mr. Griffis? 14 

  MEMBER GRIFFIS:  Yes, just for clarification, do 15 

you want to actually discuss whether we would reopen each 16 

individual of these or are we just -- 17 

  CHAIRPERSON REID:  No, just to discuss -- just 18 

basically to discuss what our feelings are as to each of the 19 

areas that are before us for reconsideration. 20 

  MEMBER GRIFFIS:  I guess my -- well, let me make a 21 

general statement, because I may not be understanding you. 22 

  CHAIRPERSON REID:  Okay. 23 

  MEMBER GRIFFIS:  Having read the case and 24 

testimonies and all of the information attendant to this, I 25 
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feel fairly confident that a reconsideration of this would be a 1 

positive step.  I found a lot of information wasn't 100 percent 2 

presented for me.  Obviously, I'm just reading the case, but I 3 

thought there was a lot of variances and perhaps a lot of 4 

ambiguities and clarifications could be made. 5 

  In terms of going down the individual items, I 6 

could easily speak to each of these, but I wonder if that's 7 

appropriate at this time, rather than at the point where we 8 

actually are rehearing the case. 9 

  CHAIRPERSON REID:  Well, what is before us is not a 10 

rehearing.  It's not a Motion for a Rehearing; it's a Motion 11 

for Reconsideration. 12 

  MEMBER GRIFFIS:  Yes, I misspoke. 13 

  CHAIRPERSON REID:  Yes.  So as such, basically, 14 

what we're going to be deliberating on is whether or not we 15 

feel that it's worthy of a reconsideration, and as such, we'll 16 

vote accordingly. 17 

  MS. SANSONE:  Madam Chair, I think I have to jump 18 

in here.  Even though this Motion is called a Motion for 19 

Reconsideration, a substantial portion of the Motion is based 20 

on trying to bring new evidence into the record.  And, 21 

therefore, it does have to be treated as a Motion for 22 

Rehearing, and the opposing parties given the opportunity to 23 

cross examine the new information and respond. 24 

  So we can't -- a Reconsideration Motion is 25 
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appropriate when the only issue is, is there a legal error?  1 

Did the Board apply the wrong standard, the incorrect 2 

regulation?  But when a party comes in and says, "There's new 3 

information that I want to present to you now that I could not 4 

have presented at the time of the original hearing," that is 5 

actually a Motion for a Rehearing even thought they have called 6 

this reconsideration.  And we would need to deal with this in a 7 

public hearing. 8 

  And I guess the only other thing I would suggest is 9 

it probably would be appropriate to decide if all four issues 10 

are subject to rehearing or reconsideration, because it could 11 

be that -- it's appropriate for the Board to decide the scope, 12 

if it is going to grant the Motion, what the scope of any 13 

rehearing or reconsideration would be.  So that would be an 14 

appropriate thing to do, take them up and decide if it's all of 15 

them or only part of them or none of them.  So that would be 16 

very helpful then in structuring the future proceedings if 17 

there are going to be any. 18 

  CHAIRPERSON REID:  Ms. Sansone, I'm not sure if I 19 

follow you, because my understanding is that the Motion before 20 

us is a Motion for a Reconsideration.  And as such, I think 21 

that that would be predicated upon us looking at whether or not 22 

we feel that the case -- the decision warrants a 23 

reconsideration.  And if we feel that, after we have discussed 24 

it, that it's so extensive that it requires a hearing, then we 25 
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can suggest that, but I can see no reason why we cannot deal 1 

with the Motion on the floor first to determine if in fact a 2 

rehearing would be necessary.  And I'd like to proceed based on 3 

the Motion that's on the floor and that's before us, which is 4 

for reconsideration. 5 

  MS. SANSONE:  I guess, Madam Chair, what I'm 6 

suggesting is even though this is called a Motion for 7 

Reconsideration, it is in fact a Motion for Rehearing. 8 

  CHAIRPERSON REID:  Okay.  Then I think that we 9 

should recess for a few minutes so we can discuss it further, 10 

because I am confused, and I don't want to be confused with 11 

what we're doing.  So we'll recess for about five minutes and 12 

discuss it. 13 

  (Whereupon, the foregoing matter went off 14 

  the record at 12:40 p.m. and went back on 15 

  the record at 12:53 p.m.) 16 

  CHAIRPERSON REID:  All right.  Okay.  Basically, 17 

Board members, what we have before us is the Motion for 18 

Reconsideration.  And pursuant to our discussions during 19 

recess, we have determined that we are going to make a decision 20 

as to what -- the position of what we'll take as it pertains to 21 

a rehearing or a reopening of the case.  So we're going to 22 

entertain, first, the Motion for Reconsideration and open the 23 

floor for a motion and then have discussion. 24 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, I move that 25 
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we deny the Motion for Reconsideration and to Reopen the Record 1 

and allow the Order Number 16701, as voted on, and final date 2 

of order, July 12, 2001, to stand.  Do I have a second? 3 

  CHAIRPERSON REID:  I move -- well, without a 4 

second, I move that we approve the Motion for Reconsideration 5 

for the purposes of -- the Motion for purpose of discussion. 6 

  VICE CHAIRPERSON RENSHAW:  We could have had a 7 

second on my motion and then had the floor open to discussion. 8 

  CHAIRPERSON REID:  But you didn't get the second. 9 

  MEMBER GRIFFIS:  Second. 10 

  VICE CHAIRPERSON RENSHAW:  Which one are you 11 

seconding? 12 

  MR. HART:  Which one? 13 

  MEMBER GRIFFIS:  The Chair's motion. 14 

  MR. HART:  Excuse me, Madam Chair.  What I have 15 

here is a motion by Ms. Renshaw.  No second?  And a motion by 16 

Ms. Reid, seconded by Mr. Griffis; is that correct? 17 

  MEMBER GRIFFIS:  Correct. 18 

  MR. HART:  Thank you. 19 

  CHAIRPERSON REID:  Okay.  Board members, as I 20 

indicated earlier, let's then take up the issues that are 21 

before us in regard to the various aspects of this Motion for 22 

Reconsideration, the first of which is the elimination of the 23 

open balconies.  Discussion? 24 

  MEMBER GRIFFIS:  Yes.  In terms of that issue -- 25 
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and I think, frankly, the delay in this Board is showing the 1 

complexity and how seriously we take this case and the severity 2 

of all of our decisions but specifically with this one. 3 

  I had some confusion in terms of reading the record 4 

about how it was actually decided the Board -- the glazing 5 

options and non-glazing and the balconies.  And also whether it 6 

was actually under the jurisdiction purview of the Zoning 7 

Administrator.  And so, basically, what I'm saying that I would 8 

support a reconsideration of this issue. 9 

  CHAIRPERSON REID:  I would agree with you, Mr. 10 

Griffis.  I think that in consideration of this case, one of 11 

the issues was the aspect of the Zoning Administrator having a 12 

one percent -- or two percent discrepancy as it pertains to 13 

changes in the PUD.  And as such, it has been indicated that 14 

the total gross floor area of the balcony is 20 square feet, 15 

and the total gross floor area of the building is 240,000 16 

square feet, and the balconies represent about one percent of 17 

the gross floor area.  So as far as the discrepancy of the 18 

Zoning Administrator, as pertains to the balconies, I felt it 19 

was within the purview of the Zoning Administrator.  And I 20 

don't know if that was something that was actually calculated 21 

initially. 22 

  Also, the balconies was also discussed in regard to 23 

the CFA's position as to the balconies.  And there was a letter 24 

that was submitted that spoke to the position of the CFA, and 25 
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they were very much in favor, from a study point of view, of 1 

the balconies being eliminated.  And when that was first 2 

presented I had a problem with it, because I didn't see 3 

anything that would substantiate the University's contention 4 

that the CFA was then in favor of removal of the balconies.  So 5 

I would agree with you in that regard. 6 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, I'm 7 

referring to a document from the West End Citizens Association 8 

dated July 23, 2001.  And on page 4, there are references to 9 

balconies that should be noted in the record, that even if the 10 

PUD order is silent on them -- 11 

  CHAIRPERSON REID:  Which number is this? 12 

  VICE CHAIRPERSON RENSHAW:  This is number -- 13 

they're not numbered, but it's -- they're referring to page 7 14 

of the GW submission.  And the West End Citizens Association 15 

notes that balconies, even if the PUD order is silent on them, 16 

they were included both in the AGC's application and oral 17 

testimony, as well as the AGC's negotiated agreement with the 18 

community.  And we have to underscore that.  And also page 8, 19 

balconies are a window detail.  Their statement is that 20 

balconies are clearly not a window detail; in fact, they were 21 

part of AGC's negotiated agreement with the community to ensure 22 

long-term residential use. 23 

  CHAIRPERSON REID:  Well, notwithstanding that, Ms. 24 

Renshaw, still under the PUD regulations, it is stipulated that 25 
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the Zoning Administrator has a two percent area of discrepancy 1 

in regard to changes, and that is the regulation.  And the 2 

aspect of the balconies does fall within that two percent.  And 3 

as such, I think that that would be in keeping with what was 4 

required under the PUD.  Let me hear from Mr. Levy. 5 

  MEMBER LEVY:  There seem to maybe three different 6 

arguments here regarding the balconies, so I'm really not sure 7 

what we're discussing.  There's the issue of whether the 8 

balconies are or are not a window detail.  Then there's the 9 

issue of the percentage of the entire gross floor area of the 10 

building.  And then there's an issue that the West End Citizens 11 

Association feels that the balconies had more significance than 12 

either of those, in terms of what they anticipated the future 13 

use of the building to be. 14 

  I'm not sure that I would buy the fact that -- or 15 

the argument that balconies are window details.  So I guess, in 16 

my mind, the biggest issue here is what the West End Citizens 17 

Association feels the balconies represented when they were 18 

initially presented, which is neither as a window detail or as 19 

an issue of gross floor area of the building.  I don't see the 20 

relevance of those two points. 21 

  CHAIRPERSON REID:  I'm sorry.  You don't see the 22 

relevance of the two -- 23 

  MEMBER LEVY:  Of the point regarding the gross 24 

floor area or the window details argument. 25 
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  MEMBER GRIFFIS:  But I think the issue goes to the 1 

discretion that the Zoning Administrator would have in terms of 2 

approving a permit -- approving changes to the document to 3 

approve a permit. 4 

  MEMBER LEVY:  But the change is relative to the 5 

percentage of gross floor area, is that correct, and not to the 6 

elimination of a particular design element or building element? 7 

  MEMBER GRIFFIS:  We could probably have that exact 8 

wordage read, but it's a percentage, yes. 9 

  CHAIRPERSON REID:  It goes to the -- the Zoning 10 

Administrator -- I guess, going back to some of the history 11 

regarding this particular PUD, the initial PUD was granted to 12 

an entity called, I think, AGC.  And that was the design 13 

initially.  And then later it was purchased by -- the building 14 

was purchased by George Washington.  And with that purchase, 15 

obviously, AGC had in mind to build a building that was part 16 

residential and part retail. 17 

  And then when it was -- the transfer was made then, 18 

the issue of the balconies came up, and it was incumbent upon 19 

George Washington to -- any changes that were made had to be 20 

within the auspices of what was under the zoning regulations.  21 

And within that PUD, it stipulates that there could be -- in 22 

fact, the Zoning Administrator has a two percent area of 23 

discrepancy as to any changes that are made as far as the FAR 24 

was concerned. 25 
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  And in keeping with that in mind, George Washington 1 

would have to make sure that the balconies or the change or 2 

whatever had to be within that two percent.  And the 3 

calculations that have been presented stipulates that it's one 4 

percent, so it would be within what would be allowed under the 5 

regulations. 6 

  MEMBER LEVY:  And I don't take -- and I have no 7 

argument with that regarding the square footage.  I just 8 

question whether that's the most relevant or controlling or 9 

important aspect of the balconies and the elimination of the 10 

balconies.  And in my reading of the record and the transcripts 11 

in the case, I don't recall here in the West End Citizens 12 

Association's letter of July 23, it says that the balconies are 13 

part of the AGC's negotiated agreement with the community to 14 

ensure long-term residential use.  And I'm unsure as to what 15 

that is referring to specifically. 16 

  CHAIRPERSON REID:  Well, and even if it is, still 17 

you would have to look at the part of that PUD that pertains to 18 

the inclusion of the balconies for whatever their use was going 19 

to be.  I think they were going to make condominiums.  And then 20 

if George Washington's proceeding to build the building within 21 

what they had been -- they had relied on the Zoning 22 

Administrator's proffer to them that to eliminate the balconies 23 

was within the regulations so that they would still be -- 24 

whatever discrepancy they had would be in keeping with what the 25 
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regulation -- the regulatory requirements is all that would be 1 

required of George Washington as long as it was in the scope -- 2 

the range of what was stipulated is what appears to me is being 3 

done. 4 

  MEMBER LEVY:  I guess my question would be then is 5 

it within -- was it acceptable to eliminate, in my mind, the 6 

balconies that are more specifically tied to what was perceived 7 

as the intended use and elimination of the balconies using the 8 

argument it's a square footage issue?  I just have a hard time 9 

with that. 10 

  MEMBER GRIFFIS:  I think this is a smaller issue 11 

that's attendant to it.  I mean one of the -- I think the big 12 

issue, and I think what we're evidencing here, is that there is 13 

obviously question that may be answered in a total 14 

reconsideration of this issue, if not all of them, but that the 15 

balconies, whether they were actually part of the mandated PUD 16 

amenities, therefore being mandated to be continued to the 17 

final design and construction. 18 

  VICE CHAIRPERSON RENSHAW:  We have, under number 42 19 

of the findings of fact in the BZA order, it states, "Under 20 

condition number 15(d) of the PUD order, the -- 21 

  CHAIRPERSON REID:  Which page? 22 

  VICE CHAIRPERSON RENSHAW:  On page 9.  "Under 23 

condition number 15(d) of the PUD order, the applicant was 24 

given flexibility on the final detailing of the project -- 25 
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  CHAIRPERSON REID:  Page 9 under what? 1 

  VICE CHAIRPERSON RENSHAW:  Forty-two. 2 

  CHAIRPERSON REID:  Okay. 3 

  VICE CHAIRPERSON RENSHAW:  "To make minor design 4 

changes in response to requirements and final approval of the 5 

Commission of Fine Arts."  I don't find this balcony business a 6 

minor design change. 7 

  CHAIRPERSON REID:  Well, it's not up to our 8 

interpretation of what the word "minor" means.  I think this is 9 

why the regulation stipulates precisely specifically what would 10 

be deemed minor, and that would be something that was within 11 

the two percent discrepancy.  That is laid out for us in black 12 

and white.  What would be deemed and would not be deemed minor 13 

is not something that would be nebulous. 14 

  VICE CHAIRPERSON RENSHAW:  I'll just read 43 into 15 

the record:  "There are no other conditions in the PUD order 16 

that would provide the applicant the flexibility to eliminate 17 

the balconies from approved 1993 PUD drawings." 18 

  CHAIRPERSON REID:  Well, I guess what we have to 19 

look at is whether or not -- what we have to ascertain is 20 

whether or not the elimination of the balconies -- now, let's 21 

put aside what CFA, the Commission of Fine Arts, said and also 22 

what the -- notwithstanding -- not putting aside but 23 

notwithstanding what the Commission of Fine Arts stipulated as 24 

far as what they would like to see in this particular building. 25 
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  And it says, in part, that -- in an April 16, 2001 1 

letter, signed by Charles Atherton, it says that "There is no 2 

objection to the final selection, as indicated in your letter 3 

of April 12 and illustrated in the drawing -- it's a 4 

photograph.  I am not listing what is the color of the 5 

handrail" -- wait a minute, excuse me, that's -- I'm sorry -- 6 

  VICE CHAIRPERSON RENSHAW:  Madam Chair?  While you 7 

are looking, I would like to move to page 10 of the BZA order 8 

that states in number 48, "The Board finds that balconies are 9 

part of the PUD amenities and public benefits package."  And 10 

number 49, "The Board finds, therefore, that the elimination of 11 

the balconies from the residential units is not a minor design 12 

change." 13 

  CHAIRPERSON REID:  Again, Mrs. Renshaw, we have to 14 

be mindful -- 15 

  VICE CHAIRPERSON RENSHAW:  So we've gone through 16 

all of this. 17 

  CHAIRPERSON REID:  -- of the fact that we're not 18 

speaking -- we're not trying to interpret; we're interpreting 19 

only as it pertains to the regulations.  And the regulations 20 

require that it be that design changes be within two percent, 21 

and the balconies have been calculated to be within one 22 

percent, and that is what is before us. 23 

  Notwithstanding -- and I've said that -- 24 

notwithstanding that even if we took out what CFA has 25 
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recommended or notwithstanding what the initial agreement was 1 

for the use of the entity that first received the PUD, we have 2 

to look at if in fact what is being requested for change 3 

complies with the auspices as laid out and set forth with the 4 

zoning regulations in the PUD, which it has to be within two 5 

percent.  It is one percent, and that is what we have to 6 

determine if in fact it is as it's supposed to be. 7 

  VICE CHAIRPERSON RENSHAW:  So is it my 8 

understanding right now we are going to be voting on just 9 

reopening the record, at this point, on the balconies?  In 10 

other words, rather than prolong the discussion, are we ready 11 

to vote on this? 12 

  CHAIRPERSON REID:  I mean if you'd like to vote on 13 

each one separately, we could do that or we could just vote on 14 

the whole case that's before us as far as the reconsideration 15 

is concerned. 16 

  MEMBER GRIFFIS:  Yes.  Madam Chair, I think in the 17 

interest of time and seeing how bogged down we're getting in 18 

one issue out of four, I would -- if my understanding is 19 

correct, the Motion on the table has been seconded as for 20 

consideration, and I would move to call the question. 21 

  CHAIRPERSON REID:  For just this one? 22 

  MEMBER GRIFFIS:  No, for all four. 23 

  CHAIRPERSON REID:  For all four of them? 24 

  MEMBER GRIFFIS:  Inclusive as the Motion was. 25 
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  CHAIRPERSON REID:  Well, I think that -- no further 1 

discussion on the other three? 2 

  MEMBER GRIFFIS:  At 1:15, I wouldn't mind moving it 3 

on. 4 

  CHAIRPERSON REID:  Well, I think that -- Mr. 5 

Griffis, I think that we should at least look at some of the 6 

other issues. 7 

  MEMBER GRIFFIS:  Let me be clear.  My understanding 8 

would be that we would have an option, if approved a Motion of 9 

Reconsideration, to set a time at which consideration would be 10 

dealt with or what our next steps would be. 11 

  CHAIRPERSON REID:  Well, we can vote on the 12 

reconsideration if we feel that it does warrant 13 

reconsideration.  Then we can vote on whether or not we feel 14 

that we need additional information to make a final decision 15 

and reopen it. 16 

  VICE CHAIRPERSON RENSHAW:  So are we going to 17 

proceed with that right at this time?  Since Mr. Griffis has 18 

called the question, that forces the vote. 19 

  CHAIRPERSON REID:  Well, I think -- I have said 20 

that I think that it warrants further discussion. 21 

  VICE CHAIRPERSON RENSHAW:  But he's called the 22 

question. 23 

  CHAIRPERSON REID:  But that doesn't mean that we 24 

can't -- 25 
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  VICE CHAIRPERSON RENSHAW:  He's called the 1 

question; we have to vote. 2 

  CHAIRPERSON REID:  Well, that doesn't mean -- 3 

  DIRECTOR KRESS:  Madam Chair, when the question is 4 

called, you do have to take a vote.  It can be turned down, and 5 

then you can reopen discussion if that's your wish -- 6 

  CHAIRPERSON REID:  Oh, okay.  Okay. 7 

  DIRECTOR KRESS:  -- but you have to take the vote. 8 

  CHAIRPERSON REID:  Okay.  All that want to vote on 9 

the all four? 10 

  MEMBER GRIFFIS:  Yes.  That's what I say, that the 11 

motion is on all four. 12 

  MEMBER LEVY:  Could I just clarify for myself that 13 

the vote is that some within all four but not necessarily that 14 

we will consider all four; is that correct? 15 

  CHAIRPERSON REID:  Well, that's what I was -- I was 16 

trying to indicate that -- 17 

  VICE CHAIRPERSON RENSHAW:  We have to vote.  Madam 18 

Chair, we have no more discussion.  We have to vote. 19 

  MEMBER LEVY:  I'm not sure what we're voting on. 20 

  CHAIRPERSON REID:  I'm sorry, I'm sorry.  Ms. 21 

Renshaw -- 22 

  VICE CHAIRPERSON RENSHAW:  We have to vote. 23 

  CHAIRPERSON REID:  -- I would appreciate it very 24 

much if you would allow some respect for another Board member 25 
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who has a question. 1 

  VICE CHAIRPERSON RENSHAW:  I have that.  I have 2 

that, but we cannot -- 3 

  CHAIRPERSON REID:  And he's asked what are we 4 

voting on -- is it reconsideration on all four or just this 5 

one?  Is that what you're asking? 6 

  MEMBER LEVY:  I would -- yes, I'd like to know what 7 

I'm voting on before I vote. 8 

  VICE CHAIRPERSON RENSHAW:  Mr. Griffis can restate 9 

his motion. 10 

  MEMBER LEVY:  Thank you. 11 

  MEMBER GRIFFIS:  That would be fine.  It's 12 

actually, if I understand correctly, it's the Chair's motion.  13 

The motion was before reconsideration of the four items:  14 

elimination of open balconies, the change in materials, the 15 

elimination of one of the two garage entrances, and the change 16 

in use permitted within the PUD. 17 

  CHAIRPERSON REID:  Okay.  Please second it. 18 

  MEMBER GRIFFIS:  I did. 19 

  CHAIRPERSON REID:  All right.  And you called for 20 

the vote. 21 

  All right.  All in favor -- is that understood, Mr. 22 

Levy? 23 

  MEMBER LEVY:  Yes.  Thank you. 24 

  CHAIRPERSON REID:  All in favor? 25 
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  (Board members vote.) 1 

  MR. HART:  Staff would call the vote on the motion 2 

to vote on all four items.  That's three to one. 3 

  VICE CHAIRPERSON RENSHAW:  No, no, no.  It's two to 4 

two. 5 

  CHAIRPERSON REID:  It's split. 6 

  MR. HART:  Oh, okay.  As two to two, Mrs. Reid and 7 

Mr. Griffis.  And Ms. Renshaw and Mr. Levy; is that correct? 8 

  VICE CHAIRPERSON RENSHAW:  Yes. 9 

  MR. HART:  Thank you.  Two to two. 10 

  CHAIRPERSON REID:  All right.  The second part was 11 

the vote to reopen the record to rehear this motion about -- 12 

matters of the reconsideration to allow additional information 13 

to come in to have input from other entities.  I will so move. 14 

  MEMBER GRIFFIS:  Second. 15 

  CHAIRPERSON REID:  All in favor? 16 

  (Board members vote.) 17 

  DIRECTOR KRESS:  Madam Chair, could I perhaps 18 

suggest then that you would consider asking a zoning 19 

commissioner to read this record? 20 

  CHAIRPERSON REID:  Well, I think we have to, at 21 

this point, in that we have a polarization here, a split Board. 22 

 Then we'd have to have someone from the Zoning Commission to 23 

read the record so that we can determine what in fact the next 24 

course would be.  Didn't we not have a proxy, Mr. Hart? 25 
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  MR. HART:  No, Madam Chair. 1 

  CHAIRPERSON REID:  Oh, okay.  Not in this instance? 2 

 Okay.  So then what we'll do is to ask a Board member -- a 3 

Zoning Commission member to read the record and to -- then we'd 4 

have -- 5 

  DIRECTOR KRESS:  I would just remind you -- 6 

  CHAIRPERSON REID:  -- a decision meeting on this? 7 

  DIRECTOR KRESS:  Pardon me, yes. 8 

  CHAIRPERSON REID:  We'd have to have a decision 9 

meeting, right? 10 

  DIRECTOR KRESS:  Yes.  Someone would need to fully 11 

read the record from scratch.  As you know, Mr. Franklin heard 12 

part of this, but abstained and abstained from all of the final 13 

decision-making, and is now no longer a member of the Zoning 14 

Commission.  So it would need to be someone to start from 15 

scratch. 16 

  CHAIRPERSON REID:  The next meeting -- 17 

  AUDIENCE MEMBER:  May I be heard, please? 18 

  CHAIRPERSON REID:  No, you may not. 19 

  AUDIENCE MEMBER:  There's some misinformation -- 20 

  CHAIRPERSON REID:  You may not be heard. 21 

  AUDIENCE MEMBER:  -- that was just stated. 22 

  CHAIRPERSON REID:  Excuse me, I stated that you may 23 

not be heard.  No one is supposed to participate in these 24 

proceedings from the floor.  I think that you're aware of that. 25 
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 Thank you very much.  If you have something to say, then 1 

certainly you can speak to the staff.  That's fine, but you 2 

cannot speak to the Board members. 3 

  Mr. Hart, that would be sometime in September? 4 

  MR. HART:  The first possible date is September 4. 5 

  CHAIRPERSON REID:  Is September 4 a date that is -- 6 

  MR. HART:  At this point, September 4 is the first 7 

official meeting date. 8 

  CHAIRPERSON REID:  Okay. 9 

  MR. HART:  I must caution you it's already -- 10 

there's two major cases. 11 

  CHAIRPERSON REID:  Well, I think that we will try 12 

to -- given the fact that we have such indecisiveness, we'll 13 

try to hear it on the first available meeting date. 14 

  MR. HART:  Which is September 4. 15 

  CHAIRPERSON REID:  Right.  Okay. 16 

  DIRECTOR KRESS:  Does somebody have an executive 17 

break on this issue, because there is the other issue of the 18 

stay that we talked about?  So we need to have a break before 19 

you close this off. 20 

  CHAIRPERSON REID:  No, we haven't.  We haven't 21 

taken that up. 22 

  (Pause.) 23 

  All right.  Thank you for you indulgence.  We had 24 

to have a little side bar to discuss this issue.  We have 25 
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decided, one, that due to the fact that we did have a split 1 

vote, that we would have a Zoning Commission member to read the 2 

record.  And we'll make a decision on September the 4th.  3 

That's Wednesday. 4 

  And the other thing is that we have before us also 5 

a Motion to Stay from George Washington so that -- a stop work 6 

order or an imposition of fines, and we don't want to, in all 7 

fairness, to all people concerned, because of the fact that we 8 

had a Board split, we don't want someone to have to suffer as a 9 

result of that, any applicant or any citizen before us. 10 

  And as such, what we were talking about was that 11 

the stay has a time frame that was submitted untimely.  It has 12 

to have time to be responded to by the opposition.  And as 13 

such, what we're going to do is on Friday, we do have a 14 

hearing.  It's a special hearing, and we're going to ask that 15 

the opposition submit to us their response to the stay, and 16 

then we will take up the matter of the stay at our Friday 17 

hearing.  That would be Friday, August the 3rd; is that 18 

correct? 19 

  DIRECTOR KRESS:  Yes, that's correct. 20 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, don't you 21 

have to have some response from the community at this point, as 22 

far as whether or not they can meet that timeline? 23 

  CHAIRPERSON REID:  Well -- 24 

  VICE CHAIRPERSON RENSHAW:  Rather than reimposing 25 
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it. 1 

  CHAIRPERSON REID:  Wait a minute.  Excuse me, let 2 

me just say this for the record.  The next time I hear anyone 3 

in this room speak out or try to, in any way, influence any 4 

Board member sitting on this dias, they will be ejected from 5 

this room, and I hope that I'm making myself clear to everyone 6 

sitting in here. 7 

  Now, what we have talked about is trying to be fair 8 

and equitable to everyone and to give everyone an opportunity 9 

to be able to respond to any motion in a timely fashion.  We 10 

have a special meeting that we have put on the agenda to 11 

accommodate another case on Friday, August 3.  And due to the 12 

fact that the opposition has not had an opportunity to respond 13 

to the stay, we could either waive our rules today and take up 14 

the issue of the stay or we can wait until Friday to give the 15 

opposition the opportunity to get something into us so that 16 

when we take up the issue of the stay, we'll have all the 17 

information before us.  We're willing to do that. 18 

  VICE CHAIRPERSON RENSHAW:  Well, the stay was not 19 

timely filed; we just got it today. 20 

  CHAIRPERSON REID:  That's what we said, Mrs. 21 

Renshaw. 22 

  VICE CHAIRPERSON RENSHAW:  I know.  I'm just going 23 

over that.  And I think that in fairness, we have to allow the 24 

opposition enough time to get their members together, if that's 25 
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the case, and write a response and get it filed.  And we are 1 

here hustling along, and we are -- you're trying to force some 2 

kind of a response by Friday when you have a special public 3 

meeting.  I won't be at that public meeting.  And it makes 4 

matters very tight for the community, for one-half of the 5 

equation. 6 

  CHAIRPERSON REID:  Well, Ms. Renshaw, when we -- 7 

staff came and counseled us a few minutes ago, and I think that 8 

it was not my suggestion.  The suggestion was put forth to us 9 

by staff and by Corporation Counsel when we had the side bar, 10 

and I'm reiterating what was suggested to us.  I beg to differ 11 

regarding the assertion about a force.  I think we're trying to 12 

do -- 13 

  VICE CHAIRPERSON RENSHAW:  We are now just stating 14 

some opinions as to whether or not we feel that there is enough 15 

time for the opposition to respond.  I am just stating that I 16 

don't think there is enough time. 17 

  CHAIRPERSON REID:  Thank you.  Mr. Griffis? 18 

  MEMBER GRIFFIS:  I would just say, briefly, Madam 19 

Chair, that I support your assertion that we should pick this 20 

up on Friday.  This is a case that will affect either way a 21 

large amount of people, and being that we are on recess in 22 

August, it will extend it further and further out in terms of 23 

the detriment it could cause to the project.  So I would 24 

support doing very timely responses so that we might be able to 25 
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hear this on Friday. 1 

  VICE CHAIRPERSON RENSHAW:  Madam Chair, once again, 2 

on this Friday deadline that you are -- or the Board may 3 

impose, I cannot be at that meeting, because it is a case from 4 

which I have been involuntarily recused.  I would not like to 5 

have this matter brought up when I am not here, because I would 6 

like to interact with the Board members, and a proxy is not 7 

going to do it. 8 

  CHAIRPERSON REID:  Thank you.  Mr. Levy, can you 9 

speak on this matter, please? 10 

  MEMBER LEVY:  I would echo Mr. Griffis' remarks and 11 

suggest that we do look at Friday, August 3. 12 

  CHAIRPERSON REID:  Can we make a motion? 13 

  MEMBER GRIFFIS:  Do we need a motion? 14 

  CHAIRPERSON REID:  I think we should. 15 

  MEMBER GRIFFIS:  If a motion is required, I would 16 

move that we -- I guess we need to waive the time requirement 17 

for -- maybe I should get clarity on what I should actually 18 

move.  I move that we -- 19 

  CHAIRPERSON REID:  Move to accept the motion for 20 

the stay and to allow the opposition an opportunity to have a 21 

response in by -- it would have to be by -- Mr. Hart, it would 22 

have to be by Thursday?  It could be messengered to us. 23 

  VICE CHAIRPERSON RENSHAW:  That's two days, Madam 24 

Chair -- two days. 25 
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  CHAIRPERSON REID:  Thank you, Ms. Renshaw.  1 

Messengered to us so that we could have a decision on Friday.  2 

I would second that motion. 3 

  VICE CHAIRPERSON RENSHAW:  Discussion?  Discussion? 4 

 Once again, that is too short a timeline.  We have never asked 5 

an opposition party to respond in two days. 6 

  CHAIRPERSON REID:  Ms. Renshaw, I think -- 7 

  VICE CHAIRPERSON RENSHAW:  Plus the fact it is not 8 

fair to a Board member who would like to participate. 9 

  CHAIRPERSON REID:  I think we have to call for the 10 

vote. 11 

  VICE CHAIRPERSON RENSHAW:  And I cannot -- I am 12 

speaking and then you can call the vote. 13 

  CHAIRPERSON REID:  Remember -- 14 

  VICE CHAIRPERSON RENSHAW:  I am in the -- Madam 15 

Chair, Madam Chair, I am stating that it is not fair to the 16 

opposition to force the opposition to respond in two days.  17 

What a record that would be.  And also it is not fair to a 18 

sitting Board member to bring this before the Board when a 19 

Board member is recused from participating on that day. 20 

  CHAIRPERSON REID:  Thank you. 21 

  VICE CHAIRPERSON RENSHAW:  That is not fair. 22 

  CHAIRPERSON REID:  Thank you, Ms. Renshaw. 23 

  VICE CHAIRPERSON RENSHAW:  That's not equitable. 24 

  CHAIRPERSON REID:  The issue of -- thank you.  It 25 
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is not unusual for us to have a -- if a Board member like 1 

myself sometimes is not able to be available, I've submitted a 2 

proxy, and that was suitable.  It's either going to be yes or 3 

no. 4 

  VICE CHAIRPERSON RENSHAW:  But when you are not 5 

here, you are not participating in the discussion. 6 

  DIRECTOR KRESS:  But, Ms. Renshaw, there's no 7 

reason you cannot attend.  This is a pre-meeting before the 8 

other meeting.  It would be a totally separate meeting. 9 

  VICE CHAIRPERSON RENSHAW:  I am not going to be in 10 

town. 11 

  DIRECTOR KRESS:  Oh, I'm sorry. 12 

  CHAIRPERSON REID:  Ms. Renshaw, I think that we all 13 

empathize with you.  Nonetheless, we have work to do, and we 14 

have people who are going to be greatly impacted if in fact we 15 

don't -- we're not able to do our work.  And if we try to wait 16 

until you are available, then that might be another month or 17 

so. 18 

  VICE CHAIRPERSON RENSHAW:  We're ostensibly on 19 

holiday in August, but I think that part of the equation that's 20 

going to be impacted is the community, and you are asking the 21 

community to respond in two days. 22 

  CHAIRPERSON REID:  Well, staff and -- Ms. Miller?  23 

Ms. Miller, I'm sorry, you have to leave the room, please. 24 

  MS. MILLER:  I was talking to the -- 25 
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  CHAIRPERSON REID:  Ms. Miller, please, you have to 1 

leave the room.  Thank you very much. 2 

  MS. MILLER:  I just want you to know we have not 3 

received -- 4 

  CHAIRPERSON REID:  Thank you very much.  Appreciate 5 

your input. 6 

  All in favor? 7 

  (Board members vote.) 8 

  Thank you. 9 

  MR. HART:  Okay.  The opposition is scheduled to 10 

submit responses to staff or to the Board on August the 3rd -- 11 

the 2nd, by close of business.  And this will be for a special 12 

public meeting at 9:30 on August the 3rd. 13 

  CHAIRPERSON REID:  All right.  Thank you very much. 14 

 Does that conclude this morning's session, Mr. Hart?  Does 15 

that conclude this morning's session? 16 

  MR. HART:  Yes, Madam Chair. 17 

  CHAIRPERSON REID:  Thank you very much.  As a last 18 

order of business, I'd like to point out that, first of all, 19 

I'd like to thank -- take this time to thank the extraordinary 20 

job the staff has been doing.  I know that we have had a very 21 

ambitious schedule and a tremendous amount of work -- just a 22 

horrendous workload, and I'd like to thank all of the effort 23 

and time and commitment that has been exemplified and displayed 24 

by all of staff, in particular our Director Jerrily Kress, Mr. 25 
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Hart, Mr. Rocco, Ms. Bailey, and Mrs. Sansone, and all of our 1 

support staff. 2 

  And I'd like to mention that we did receive a 3 

letter of commendation from the Hellman Company signed by Mr. 4 

Jay Hellman.  And he says, in pertinent part, that "I'd like to 5 

thank" -- and this is a letter -- rarely we do get letters that 6 

show appreciation for the work we do, so I'm going to take just 7 

a second here to kind of make mention of it. 8 

  It says, "I'd like to thank members of your staff 9 

and Ms. Sheila Cross Reid, to Ms. Kress, Chairperson and 10 

members of the BZA for a combined performance of duties that 11 

was in every respect superb.  It set a marvelous example of how 12 

government should actually run.  The elegance and efficiency of 13 

yesterday's hearing required very competent and efficient staff 14 

support for the Board to have been as well-informed as they 15 

clearly were."  This is July 25, 2001." 16 

  "I particularly appreciate the warmth and 17 

assistance of Elaine Booth and Linda Peltra, who on so many 18 

occasions worked with me in ensuring that the file was complete 19 

and organized and up to date.  Attitude may not be tangible or 20 

easy to measure, but it makes a real difference.  Initiation of 21 

the process for Sherry Portell was excellent.  McNealy was also 22 

a much valued member of your team.  And last but not least is 23 

you.  Unless you cared the way you do and had the intelligence 24 

you do, mediocrity would prevail." 25 
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  We appreciate that letter and thank you very much 1 

on that note.  And we'll close this morning's session, and 2 

thank you very much. 3 

  (Whereupon, the Board of Zoning Adjustment Public 4 

Meeting was concluded at 1:40 p.m.) 5 

 6 

 7 

 8 


